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Asset forfeiture has been with us since the country’s begin-
ning—and even earlier in England. But recent developments 
in how law enforcement offi  cials seize citizens’ property who 
have not been charged with or convicted of a crime have 
raised serious concerns—including racial profi ling and con-
stitutional infringements. 

WHAT IS CIVIL ASSET FORFEITURE?

Both state and federal law enforcement offi  cials are allowed 
to seize citizens’ property. 

When individuals commit a crime, or are thought to have 
done so, government can seize property—e.g., cars, money, 
homes, goods, etc.—that was taken or used in the commis-
sion of a crime. 

Civil asset forfeiture diff ers from criminal forfeiture because 
the property, not the individual, is the target of an investi-
gation. Law enforcement may seize an individual’s property 
based on nothing more than a suspicion, such as a person 
possessing large amounts of cash.

Once the government seizes the property, getting it back can 
be long, costly, cumbersome, and may be impossible—even 
if no criminal charges were ever fi led. For many the time and 
cost involved, especially if an attorney is needed, may not jus-
tify the eff ort.  

According to a 2014 Washington Post investigation, since the 
9/11 attack nearly 70,000 cash seizures totaling $2.5 billion 
occurred without warrants or indictments. Only one-sixth of 
them were challenged, and only 41 percent of those had their 
money returned.

WHY IS IT SO HARD TO RETRIEVE ONE’S PROPERTY?

Citizens might assume that once they demonstrated the 
seized property wasn’t involved in or connected with a 
crime, the government would return it expeditiously. But 
not necessarily, and one explanation is that states and the 

federal government have a strong fi nancial interest in keeping 
that property.  

Th e Institute for Justice reports:

• Th e Justice Department’s Assets Forfeiture Fund took in 
$93.7 million in 1986, but grew to $4.5 billion in 2014.

• Between 2001 and 2014, the Justice Department 
reported nearly $29 billion worth of seized assets, not 
counting assets taken and kept by the states. 

• Between 1997 and 2013, 13 percent of forfeitures were 
for criminal activities, while 87 percent were civil. 

Seized assets have become a major part of governments’ bud-
gets at the federal, state and local levels. Seizures are funding 
new buildings, salaries, bonuses, equipment, department 
expansions, and that’s just the legal expenditures. 

BOTH STATES AND THE FEDERAL GOVERNMENT 
ARE CULPABLE

Several states have passed legislation in an eff ort to stem civil 
asset forfeiture abuse. Unfortunately, “equitable sharing” 
allows law enforcement to circumvent those eff orts. 

If a state restricts law enforcement’s use of seized assets—
for example, requiring that money to be turned over to the 
state—police departments may transfer that money instead 
to the federal government, which will return much, even 
most, of it to local offi  cials. Th ose returns are no longer sub-
ject to the state’s imposed restrictions.

CIVIL ASSET FORFEITURE DEFIES CONSTITUTIONAL 
PROTECTIONS

One of the primary goals of the U.S. Constitution is to 
protect citizens’ liberties and property from a powerful, 
overbearing government. Civil asset forfeiture as currently 
practiced undermines several constitutional protections.  
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THE FIFTH AND FOURTEENTH AMENDMENTS’ DUE 
PROCESS CLAUSE

Th e Fifth Amendment reads in part, “No person shall … be 
deprived of life, liberty, or property, without due process of law;”

Section 1 of the Fourteenth Amendment applies a similar 
provision to states. “No State shall make or enforce any law 
which shall abridge the privileges or immunities of citizens of the 
United States; nor shall any State deprive any person of life, lib-
erty, or property, without due process of law;”

Th e courts historically have granted law enforcement wide 
discretion in determining what property has been associated 
with a crime, and a criminal charge constitutionally entitles 
the accused to an attorney and a fair trial.

But in civil asset forfeiture cases no crime may have been 
alleged or committed. Th us there may not be a trial or even 
a hearing about the seized property, giving individuals little 
opportunity to demonstrate their innocence.

Th is denial of due process may be civil asset forfeiture’s most 
egregious constitutional violation, but it isn’t the only one.

THE FIFTH AMENDMENT’S TAKINGS CLAUSE

Th e Fifth Amendment also includes a Takings Clause: 
“…nor shall private property be taken for public use, without 
just compensation.”

Th e Takings Clause is usually associated with eminent 
domain, in which the government takes real property from 
private citizens whether they want to sell that property or 
not. And though the property owner must be compensated, 
there is often a legal challenge contesting the government’s 
action or arguing that the compensation was inadequate.  

But in civil asset forfeiture, the government seizes private 
property and may refuse to return it or compensate the owner 
for it, which seems a clear violation of the Takings Clause. 

THE FOURTH AMENDMENT’S UNREASONABLE SEARCH 
AND SEIZURE CLAUSE

Th e Fourth Amendment asserts, “Th e right of the people to 
be secure in their persons, houses, papers, and eff ects, against 
unreasonable searches and seizures, shall not be violated, and no 
Warrants shall issue, but upon probable cause, …”

In civil asset forfeiture, law enforcement may stop a motor-
ist for a minor or trumped up infraction, claim the motorist 
is acting suspiciously and seek permission to search the car. 
In some cases the offi  cer alleges to have smelled a controlled 
substance and calls in a canine offi  cer. 

Th ere is no search warrant, just a suspicion—and that sus-
picion seems to target minorities in disproportionately large 
numbers. If a large amount of cash is found offi  cials may 
seize it. At this point, the person whose money was taken 
must prove that he or she is innocent of wrongdoing and that 
the money had no criminal ties or intentions.  

THE EIGHTH AMENDMENT’S EXCESSIVE FINES CLAUSE

Th e Eighth Amendment states, “Excessive bail shall not be 
required, nor excessive fi nes imposed, nor cruel and unusual 
punishments infl icted.”

Th e Congressional Research Service says of this amendment:

Th e lower courts had on several occasions held that 
criminal forfeitures are subject to Eighth Amendment 
analysis, but Eighth Amendment concerns were gener-
ally considered irrelevant in civil forfeiture cases because 
the Amendment was thought to be limited to criminal 
punishments.... 

Th is changed in 1993 when the Supreme Court 
announced that the Eighth Amendment’s excessive fi nes 
clause applies not only to criminal forfeitures but to some 
civil forfeitures as well.

If law enforcement offi  cials seize and keep the property of 
someone who has not been convicted or even charged with 
a crime, that loss in eff ect becomes a fi ne. And virtually any 
fi ne for doing nothing wrong is excessive.

EFFORTS TO REIGN IN CIVIL ASSET FORFEITURE ABUSES

Congress passed the Civil Asset Forfeiture Reform Act 
(CAFRA) in 2000 in an eff ort to stem forfeiture abuse, but 
the practice has continued to grow exponentially. CAFRA 
clearly has not succeeded. 

In 2014 Senator Rand Paul introduced the FAIR (Fifth 
Amendment Integrity Restoration) Act in an eff ort to restore 
the Due Process Clause. Law enforcement offi  cials would be 
required to prove their case before keeping someone’s seized 
property. In addition, the bill requires state and local law 
enforcement to abide by their state laws that try to limit prof-
iteering from seized property.  

In January 2015 Attorney General Eric Holder barred state 
and local offi  cials from using the equitable sharing provi-
sion to seize property without warrants or criminal charges, 
unless federal authorities were involved. Th e following March 
he barred law enforcement from seizing bank accounts unless 
serious illegal transactions had been documented. It’s a start, 
but most critics believe the change will have a limited impact.

Civil asset forfeiture as currently practiced is often abusive 
and frequently violates numerous constitutional rights. It 
must be reformed, or better yet: renounced.
Merrill Matthews is a resident scholar with the Institute for 
Policy Innovation.

Copyright  © 2016 Institute for Policy Innovation

Nothing from this document may be reproduced or transmitted in any form or by any means, 
electronic or mechanical, including photocopying, recording, or by any information storage 
and retrieval system, without permission in writing from the publisher, unless such reproduc-
tion is properly attributed clearly and legibly on every page, screen or fi le. IPI requests that 
organizations post links to this and all other IPI publications on their websites, rather than 
posting this document in electronic format on their websites. 

The views expressed in this publication do not necessarily refl ect the views of the Institute 
for Policy Innovation, or its directors, nor is anything written here an attempt to aid or hin-
der the passage of any legislation before Congress. The Institute for Policy Innovation (IPI) 
does not  necessarily endorse the contents of websites referenced in this or any other IPI 
publication.

Institute for Policy Innovation:   1320 Greenway Drive, Suite 820     Irving, TX  75038

             www.ipi.org                  phone: 972-874-5139                 email: ipi@ipi.org


