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15 July 2010 
 
Federal Communications Commission 
445 12th Street, SW 
Washington, DC 20554 
 
Dear Commissioners: 
 
This letter is in response to the FCC’s, “In the Matter of the Framework for Broadband 
Internet Service, Notice of Inquiry, GN Docket No. 10-127. 
 
In essence, the Commission is asking whether, post-Comcast, the current legal and 
regulatory framework is adequate for the Commission to continue to advance of 
broadband service, including innovation, investment, universal service, privacy, access 
to communications for disabled individuals and security on the Internet; or as the 
Chairman has suggested, whether broadband should be subjected to Title II phone 
regulations. 
 
However, the FCC has contrarily asserted on numerous occasions that its intention 
was not to subject the Internet to further regulatory control.  The multiple inquiries as 
to how to do so and the many statements coming from some commissioners seem to 
indicate at least some contradiction. 
 
The clear answer to the Commission’s inquiry is that the existing regulatory regime 
has been demonstrated to be more than adequate to encourage investment, deploy-
ment, and innovation in broadband services, and that there is no evidence of 
compelling need for a change in the regulatory framework. 
 
By any objective measure, the rollout of broadband services across the country is go-
ing phenomenally well, and is largely being done with private capital and without 
involving taxpayer dollars. Numerous comments filed by numerous groups (including 
IPI) in response to numerous NOIs have documented the tremendous success of the 
broadband rollout in the United States. So, obviously, there is no significant broad-
band market failure that implies a need for the Commission to assert sweeping new 
regulatory powers over the broadband market. 
 
So, one might ask why the great need to increase regulation? As all objective data in-
dicates, there is a very aggressive private sector broadband rollout, which is driving 
investment and job creation. New regulations will put that very investment and those 
jobs at risk, and for no compelling reason. 
 
There is little evidence that any new regulation of the Internet is necessary or desir-
able, apart from the unfounded assertions of ideologues who never liked the idea of 
privately owned networks in the first place. Evidence of behavior by network compa-
nies contrary to the broad public interest is negligible, and recent history suggests that 
network companies are simply interested in managing their networks efficiently, and 
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have no interest in anti-competitive behavior. But when any “wrong-doing” was found 
the current laws and regulations, or simple public pressure (which is what translates 
into customer demand or lack thereof) have been adequate to address it. 
 
 
At the crux of the Commission’s NOI is the assertion that the decision in Comcast v. 
FCC has necessitated a change in the Commission’s regulatory authority over broad-
band. The Commission seems to feel that the FCC’s loss in Comcast v. FCC is an 
indication that the current regulatory framework is inadequate, but against all logic 
fails to consider that perhaps it is simply an indication that it acted improperly and 
without authority against Comcast. 
 
The decision in Comcast v. FCC is a verdict on the overreach of the Commission, and 
is most certainly not a verdict on the overall health of the broadband marketplace, and 
does not mean that broadband is not being deployed fast enough, or that broadband 
innovation is at risk. The decision is irrelevant to broadband pricing, consumer satis-
faction, innovation and investment. A restrained Commission, inclined to forbearance, 
would accept this verdict and move on with the many other pressing items on its 
agenda, but an aggressive, activist Commission apparently desires to use the court de-
cision as an excuse to seize broad regulatory authority over the Internet without any 
compelling necessity. 
 
The Commission also seems to have ignored the many deleterious effects of expanded 
regulation. Of particular concern is the widely understood impact of regulation on pri-
vate business activity and innovation. Put bluntly, regulation discourages innovation, 
as is most relevantly demonstrated by the pattern of a lack of innovation in precisely 
those wireline services historically regulated under Title II. Conversely, those com-
munications technologies fortunate enough to have escaped Title II have been most 
clearly characterized by continued innovation and continued delivery of increasing 
levels of value to consumers. 
 
Additionally, regulation (and in this case the regulations are quite heavy handed) tend 
to drive up consumer prices. The new rules would likely drive up prices for Internet 
service providers while subsidizing businesses that are built on the back of that access 
– almost as if those who use the most electricity would not have to pay extra to operate 
their factories while every homeowner paid more to subsidize that company.  
 
If the Commission seeks innovative new policy ideas for encouraging the spread of 
broadband into unserved and underserved areas, and has no desire to assert sweeping 
new regulatory powers in order to accomplish this important task, IPI has previously 
suggested the concept of Broadband Enterprise Zones as a market-friendly means of 
addressing the problem. 
 
In areas designated as “Broadband Enterprise zones” (based on broadband mapping), 
broadband providers would receive federal tax credits which could be used to offset 
the company’s overall federal tax burden. And vouchers could be issued to homeown-
ers to pay for installation and setup within the Enterprise Zone.  This idea is further 
developed in our previous filings which are attached. 
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Regardless, IPI would again like to provide a few thoughts on how to achieve some of 
the goals as outlined in the NOI.  To do so we would direct you to many of the filings 
we have made over the past several years, and to make those references easier we have 
included those comments as attachments to this filing. 
 
In summary, the Institute for Policy Innovation urges the Commission to have an hon-
est and appropriate appreciation of the tremendous progress that we have made in 
rolling out broadband services to a significant portion of the American population—all 
done using private risk capital and deployed in a demand-driven, market-oriented 
manner. 
 
We urge that government policy leverage and supplement rather than devalue this 
tremendous current and ongoing private investment in broadband infrastructure, and 
we have made a specific suggestion for broadband enterprise zones to address those 
areas where demand is insufficient or where market forces have thus far proven insuf-
ficient. And we have urged policymakers to not return to failed policies of yesterday’s 
archaic systems of communications regulation. 
 

Sincerely, 

    
 
Tom Giovanetti     
President      
Institute for Policy Innovation (IPI)   

 
Bartlett D. Cleland 
Director 
IPI Center for Technology Freedom 
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25 March 2009 
 
Broadband Technology Opportunities Program 
U.S. Department of Commerce 
Room 4812 
1401 Constitution Avenue, N.W. 
Washington, DC 20230 
 
This letter is in response to the joint request for information regarding Section 6001 of the 
American Recovery and Reinvestment Act of 2009 (Recovery Act) which requires the  
National Telecommunications and Information Administration (NTIA) to establish the 
Broadband Technology Opportunities Program (BTOP). 
 
The Institute for Policy Innovation (IPI) is a market-oriented public policy think tank with 
headquarters in Lewisville, Texas.  IPI is recognized by the IRS as a 501(c)(3) non-profit 
organization. IPI has been involved for several years with in-depth evaluation of the  
communications marketplace.  Specifically, we have worked on policy development with 
regard to opening, expanding, and preserving markets for video, voice, and Internet access, 
including broadband.  
 
In this letter IPI submits our input on the issue of the allocation of funds related to  
broadband deployment project within the administration’s efforts to stimulate the economy. 
  
In general, we find that markets do the best job of serving the needs of consumers and 
most efficiently allocating scarce resources. We are confident in the ability of markets to 
deploy services such as broadband to consumers in the most efficient manner. 
 
Given the federal government’s decision to use taxpayer funds to expand access to 
broadband technology, we urge extra care to make sure that government actions do not 
 hinder or displace the competition that currently exists in the broadband marketplace. 
 
1. Avoid Waste Through Haste 
 
While an unprecedented level of funding has been appropriated toward the goal of  
expanding broadband access across the country, the funds are still finite and the resources 
limited. Therefore, to avoid waste, fraud and abuse, due care must be paid to every  
expenditure, and priorities must be set. 
 
Decisions about where and how to allocate funds simply cannot be done responsibly before 
 we understand where needs are greatest.  The Recovery Act directs NTIA to establish  
“a comprehensive nationwide inventory map of existing broadband service capability and 
availability in the United States that depicts the geographic extent to which broadband 
service capability is deployed and available from a commercial provider or public provider 
throughout each State.”  Such mapping is the necessary and critical starting point for  
effective, efficient, and responsible use of taxpayer’s money. 

 
Once the mapping is complete then resources can be allocated effectively to meet the goal 
of deeper broadband penetration, but also of transparent deployment of funds. But funds 
should not be allocated to specific proposals until a comprehensive mapping project has 
been completed. 



 
 
2. Avoid Undermining Existing Competition 
 
Critics of the existing broadband marketplace have focused on an alleged lack of broadband competition 
(despite clear evidence that broadband technology is being deployed significantly faster than previous 
critical infrastructure technologies). But if competition is lacking, the worst possible use of federal 
broadband stimulus funds would be to undermine existing competition. Of course, the mapping project 
will aid in avoiding investing public funds in areas with existing competition, but because the available 
funding is finite, the best possible use of the funds would be to create new networks in unserved areas. 
We strongly urge that unserved areas be the highest priority for public investment, and ideally unserved 
areas would be the only areas of public broadband investment. 
 
Today, telecom, wireless and cable companies are aggressive, competitive risk-takers. They are making 
enormous investments and offering new products and services. It is critical that the injection of taxpayer 
funds into the broadband marketplace not result in a drastic devaluation of the existing capital investment 
of private broadband companies. The worst use of the current allocation would be to have government 
enter markets, or to prop up long term subsidized entities, to compete directly where there is already a 
functioning marketplace. 
 
In truly unserved areas a justification could be made to make it easier for competitive enterprises to enter 
into and serve the market.  This is not completely different than justifying government support for ubiqui-
tous voice communications service.  The broad language is intentional.  For too long various states, in an 
effort to make sure everyone had access to communications, narrowly construed the view of a “provider 
of last resort.”  In many cases, wireless technology was not included in the definition of provider – again 
demonstrating that innovation moves faster than regulation.  Moreover, government could not seem to 
innovate, sticking with old models of subsidies for no better reason than that it is the way things had al-
ways been done. 
 
The provision of service in currently unserved areas should allow for the best technologies -- best being a 
function of availability, cost, ease of use, etc.  In addition, once systems are built out government should 
step away from the situation. Regulators should not use a one-time use of taxpayer funds for capital ex-
penditures as an excuse for ongoing federal regulation of these networks. 
 
3. Avoid Creating Permanent Dependency 
 
Taxpayer funds should be used exclusively for capital expenditure, and not for operating expenses. It 
would be a terrible mistake to create a situation where taxpayer funds would be perpetually needed to op-
erate networks. So long as technologies are not dictated by government, viable business models should 
exist for even remote rural areas through Wi-Fi and cellular technologies. We do not believe that it was 
the intention of either Congress or the American people to create permanent taxpayer subsidies for broad-
band networks as a result of this legislation. 
 
4. Avoid Funding Failed Broadband Models 
 
One suggested approach has been to turn over some of the money to local municipalities and to have them 
invest in and operate so called public/private partnership broadband systems.  But as IPI has recently 
pointed out in We Told You So! Continue to Say ‘No’ to Municipal Broadband Networks, authored by IPI 
Senior Research Fellow Barry Aarons (please see attached), these municipal broadband experiments do 
not have a track record of success. 
 
 
In summary, the agencies involved in the allocation of taxpayer dollars must take particular care to set 
appropriate priorities for its use.  Monies should be used first to extend broadband systems to unserved 
areas.  Once the monies have been allocated, government must step back and allow the market to operate.   
 
 



 
Thank you for you attention to these comments.  If you have any questions, please do not hesitate to call 
upon IPI. 
 
Sincerely, 
 

 
Bartlett D. Cleland 
Director 
Center for Technology Freedom 
Institute for Policy Innovation 
Dallas, Texas 
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8 June 2009 

 

Federal Communications Commission 
445 12th Street, SW 
Washington, DC 20554 

Commissioners: 

This letter is in response to the FCC’s Notice of Inquiry, “In the Matter Of A National 
Broadband Plan for Our Future” MB Docket No. 09-51. 

In this letter the Institute for Policy Innovation (IPI)1 provides input regarding the 
direction given in The Recovery Act tasking the Commission with developing a national 
broadband plan by February 17, 2010. By Congress’s direction, this plan shall seek to 
ensure that all people of the United States have access to broadband capability and shall 
establish benchmarks for meeting that goal. Our comments are framed with those goals in 
mind and with the observation that, in general, the story of broadband deployment thus 
far in the United States is a story of success, not failure. Government actions related to 
broadband policy can enhance, but should not supplant, our existing, largely private 
network infrastructure. 

Overview 

The economy of the United States operates under a market framework, where providers 
and consumers transact business largely at will within a framework of property rights, 
consumer protection, and regulation. Generally speaking, government intervenes only 
when there is some perceived market failure or bad behavior on the part of providers of 
goods and services.  

The intention of the Telecom Act of 1996 was to move the communications market to a 
similar, deregulated framework. And today, after years of fits and starts, our communica-
tions marketplace is realizing the goals of the 1996 Act, meaning broadband availability 
is being rolled out at a breathtaking pace, on a demand-driven basis, by providers using 
private risk capital. Until 2009, the broadband rollout has proceeded with almost no 
demand on the taxpayer purse. And broadband adoption is proceeding at a pace far 
exceeding the adoption rates of previous critical infrastructure rollouts. 

                                                 
1 The Institute for Policy Innovation (IPI) is a market-oriented public policy think tank with headquarters in Lewisville, 
Texas.  IPI is recognized by the IRS as a 501(c)(3) non-profit organization. IPI has been involved for several years with 
policy analysis and research on the communications marketplace.  Specifically, we have worked on policy 
development, including economic analysis, with regard to opening, expanding, and preserving markets for video, voice, 
and Internet access, including broadband.  
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As broadband is being rolled out, it gives consumers and businesses not only new products and 
services, but also introduces new competition in phone service, Internet access and video service.  
 
In a typical market today, consumers can choose to purchase video and broadband services from 
two different satellite providers, a cable provider, and often from one or more “phone compa-
nies” such as Verizon, AT&T and Qwest or hundreds of smaller, regional phone companies, as 
well as from national, regional and even local wireless providers 
 
This competition is genuine, facilities-based competition—not artificial “free-rider” competition 
created through government regulation. The private investment companies have made in broad-
band networks in the last few years dwarfs the admittedly large amounts that the federal 
government is spending this year on broadband, and will continue to dwarf federal expenditures 
on an ongoing basis. So, among the benefits of deregulation is the enormous job-creating and 
network-building investment made by private companies, with no demand on the taxpayer.  
 
But at the very time that the benefits of deregulation are becoming apparent all around the coun-
try, some are urging that the clock be turned back on over a decade of progress, actually re-
regulating the broadband industry, and fighting old ideological fights, instead of recognizing the 
tremendous progress that has been made in rolling out broadband, all of which was done with 
private risk capital.  
 
As the FCC formulates a broadband strategy, policymakers should resist being pulled into an old 
fight over unbundling, and rather should ask how we continue to roll out to consumers and busi-
nesses the bandwidth they need for the things they want to do. And how do we do so in a way 
that builds upon and leverages, rather than devalues, the strength of our privately financed and 
increasingly competitive communications infrastructure. 

 

The Internet Has Been and Will Continue to Be Largely a Collection of 
Private Networks 

The Internet is a vast collection of interconnected, separate networks that have agreed to ex-
change traffic for the benefit of the users of the various networks. The majority, often cited as 80 
percent, of these networks are private, thought the Internet also includes government and educa-
tional networks as well. 

Networks connect to each other and agree to exchange traffic for the mutual benefit of their re-
spective users. And the history of the Internet is a history of private actors self-organizing 
themselves and their networks for mutual benefit, outside of the scope and control of govern-
ment, and in some cases despite the attempts of governments to prevent them from doing so. 

The Internet, like so many other social benefits, developed naturally, as free people took advan-
tage of new and existing technologies to connect and organize themselves in new and interesting 
ways. The government did not plan, organize or direct this effort, but rather facilitated it through 
the particular government role of protecting speech and property rights, enforcing contracts and 
ensuring predictable rule of law and a dependable legal regime. 

Within the United States, the Internet for the most part is comprised of private networks, paid for 
with private risk capital and entirely without making demands on taxpayer funds. The rollout of 
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these networks has thus been demand-driven, with feedback from market mechanisms determin-
ing where networks were built and to whom they were available. 

The Internet thus is not and has never been a centrally-planned, top-down, government-directed 
mechanism. Rather, the Internet represents a triumph of capitalism and the free-market system 
that something as transforming and useful as the Internet could largely arise through private capi-
tal, the self-organization of free individuals and free institutions to create something greater than 
themselves, property rights, market forces and the right of contract.  

Some other countries can claim higher broadband penetration rates than can the United States. 
Many factors account for the differences in penetration rates between the U.S. and other such 
countries, such as population density, etc., but it should not be lost on policy makers that, in most 
cases, these higher penetration rates in other countries were accomplished through massive use 
of taxpayer dollars, while the broadband rollout in the United States has been accomplished by 
private risk capital with no demand made upon the taxpayer. This has been a strength, not a 
weakness, in the broadband rollout process in the United States, and a private risk capital ap-
proach to broadband rollout will continue to be the most economically advantageous way to 
accomplish the goals of any broadband strategy for the United States. 

Government dollars, after all, are best spent in areas in which there is not already a demonstrable 
level of economic vitality, and specifically to broadband in places which are currently unserved 
by broadband providers. Every dollar the federal government does not have to spend on broad-
band rollout is a dollar the government can spend on other, perhaps more critical functions that 
are not primarily borne by the private sector, such as entitlements, national defense, debt repay-
ment, and education. 

What Would the Future Broadband Rollout Look Like If Government Did Nothing?  

As a thought experiment, let’s ask the question: What would happen if the government did noth-
ing further regarding the broadband rollout?  

If existing trends continue, which seems a likely assumption, major competitive network provid-
ers will continue to invest in rolling out new services to new areas on a demand-driven, market-
oriented approach. There will continue to be a virtual race between cable, traditional telecom and 
wireless providers to provide service to unserved areas, and underserved areas will see the addi-
tional of new competitors. 

Indeed, the private sector is investing in broadband at a breathtaking pace. Private U.S. broad-
band providers invested approximately $120 billion in communications infrastructure throughout 
the nation over the past two years alone. This dwarfs the amounts devoted to spending on broad-
band from the 2009 federal stimulus efforts, and rivals what the federal government spent on all 
transportation networks during that same period. 

In fact, with some of those investment dollars, traditional telecom providers such as Verizon and 
AT&T are beginning to actually compete in each other’s traditional territories. Observing the 
former regional Bell operating companies (RBOCs) beginning to compete with each other puts 
the lie to accusations of conspiracy and collusion, and suggests a tantalizing potential for compe-
tition beyond even that which was anticipated by the Telecom Act of 1996, and which is far 
beyond the design of unbundlers. 
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The result of all this private investment is new and more competitive broadband availability 
every day in cities, towns and rural areas across America. People are coming home from work to 
find sales flyers in their front doors and in their mailboxes announcing that new broadband ser-
vice from Company X is now available in their area. Television, radio and newsprint are filled 
with advertisements from competitive broadband companies urging consumers to switch to their 
company, and people are choosing and switching from among offerings from cable, satellite, tra-
ditional telecom, and wireless providers. Price and service competition between broadband 
providers is today a reality in the majority of cities and towns across America. 

One staff member here at the Institute for Policy Innovation, who lives in a rural town of 300 
residents in north Texas, can choose broadband from between a regional wireless service from a 
local provider, Verizon’s FiOS fiber service, and of course, from satellite and cellular wireless 
services . Some of these are new options that did not exist in his area 18 months ago.  

Five years from now, broadband will be available in hundreds of thousands of homes where ser-
vice was not previously available, and many thousands of others will have new competitive 
choices where previously they had only a single choice. And this would continue to be done with 
private risk capital, without any demand being made upon the taxpayers through the federal 
treasury. 

In the states, the legislatures recognize this competitive broadband reality, and are engaged in 
multi-year progressive deregulations of their communications regimes so as to facilitate faster 
broadband rollout and enhanced competition. Recognizing that decades-old regulations are no 
longer appropriate, states are eliminating requirements, simplifying governing structures and 
otherwise making it possible for companies to compete with each other on near-level playing 
fields as they try to please consumers with new products, new services and competitive prices.  
 
This is the current and near-term reality, and it’s a good reality. New federal policies should do 
nothing to supplant, to interrupt, or to devalue these enormous past, current and future invest-
ments, or to fly in the face of state communications deregulation. Rather, federal policy should 
be designed to harness the strength of this market-driven rollout, and should find ways to incen-
tivize broadband rollout in areas where service has not yet arrived, or where competition has 
proven unlikely, in cooperation with state efforts. Later in this paper IPI will suggest several 
positive steps for government to achieve these goals, including broadband enterprise zones, as 
well as improvements in the deployment of wireless broadband.  

 

The Rollout of Broadband, Thus Far, Has Been a Success Rather Than a    
Failure As Some Assert 

While some attack the current state of the broadband rollout in the United States, in fact, the 
broadband rollout thus far has been an unqualified success. 

As noted by the Federal Reserve Bank of Dallas in “The Economy at Light Speed: Technology 
and Growth in the Information Age and Beyond,” new technologies penetrate 25% of the popu-
lation with ever greater rapidity.  Internet technology did and is spreading to the general 
population far faster (7 years) than did electricity (46 years), the telephone (35 years), television 
(26 years), the “personal computer” (16 years), or the “cellular phone” (13 years).  
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The trend is continuing with broadband, which is spreading through the population even more 
quickly.  It is instructive to note that innovation has been fastest in the fiercely competitive mar-
kets typical of the computer industry or mobile phones, markets that are largely left unregulated. 

It is important to note that “broadband” is defined in many ways, and seemingly for every study 
a different definition is used but almost always the definition hinges on the download speed.  Fo-
cusing on speed as the metric to determine success is wrong-headed, but for purposes of 
examining how far broadband has come we must rely on studies that use such definitions. 

According to the recent (May, 2008) Pew Internet & American Life Project, U.S. broadband 
penetration has increased 17 percent in one year and 31 percent in 3 years, resulting in 55 per-
cent of all adult Americans having a high speed Internet connection at home. 

And digging into the details the story gets better.  Older Americans, one of the slowest demo-
graphics to adopt new technologies, are adopting broadband rapidly, with 50 percent of those 50-
64, and 19 percent of those 65 and older having home broadband access. 

Rural Americans, folks often cited as falling behind in broadband access, have increased broad-
band in the home by 23% in just one year, with broadband now in 38% of rural homes. 

With broadband prices falling 4% over 2 years, lower middle income consumers are also rapidly 
adding broadband, with a 24 percent adoption rate increase in a single year bringing home 
broadband to 45 percent of those households making between $20,000 and $40,000. 

And in a time of economic turmoil and household budget distress, even the “bad news” is not so 
bad.  In households with annual incomes of $20,000 or less broadband in the home was being 
adopted at a 25% rate, down only slightly from 28% a year before.  And among African Ameri-
can households, home broadband adoption rates were down a similar small percentage, to 40%. 

Perhaps the most important finding was that only 10 percent of respondents indicated that broad-
band simply was not available.  And other than those for whom broadband was simply not 
available, a great many indicated that they simply did not see the value on having broadband in 
their home, or that online use was generally a waste of time—pointing to a demand challenge 
not a supply failure. 

In the same survey Pew asked Americans with dial-up Internet access “Would you like to have a 
faster “broadband” connection, or isn’t that something you’re interested in?” Fully 62% re-
sponded “No, not interested.” Only 36% expressed an interest in a broadband connection. (see 
Figure 1 on next page) 
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Figure 1 

 

Source: Pew Internet & American Life Project, April 2008 

At the same time mobile phone penetration is nearly 90 percent of the population spurring a 
while new category of devices—netbooks.  These are essentially stripped down laptops but 
smaller than laptops while larger than mobile phones.  And while they have been selling well for 
“computer makers” now wireless broadband companies are beginning to sell them.  According to 
an IDC forecast, netbook sales this year alone could exceed 2.1 million units.  This new category 
provides yet another way to access broadband in a way convenient for consumers. 

So, in a handful of years, broadband in the home has penetrated far deeper than 25 percent, easily 
besting the adoption rates for telephone, cell phone, the Internet, and even electricity.  Even the 
recent December, 2008 OECD data shows that the large landmass and population diffuse U.S. 
has a nearly 27 percent adoption rate for what they define as broadband, not just availability but 
adoption, and a total number of those with broadband that is almost as many as the four next 
closest countries. (While the U.S. has more than 80 million broadband adopters, Japan with the 
second greatest total has a mere 30 million). 

It is clear that, in general, the approach taken thus far by Congress and the FCC, with frequent 
guidance from the courts, has resulted in a robust broadband rollout that is reaching the majority 
of population centers within the United States, and that is providing broadband choice in many of 
those same areas. This despite claims by critics that the approach has been a series of terrible 
mistakes, and that virtually everything that has been done in the past decade on broadband 
should be undone and replaced by a system of government mandates, regulations, abrogations of 
property rights, and devaluations of existing private investment. Such a move would be a tragic 
and economically wasteful mistake. 

 

Government Should Do Nothing to Devalue the Existing Private Investment 

As we have pointed out, the successful broadband deployment in the U.S. has been almost exclu-
sively done by the private sector, with very little involvement from government actors.  

While the FCC has been directed by Congress to draft a report to send to Congress regarding a 
plan for broadband access across the country, the FCC and Congress must make sure both the 
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FCC and Congress recognize the primary role the private sector has played and will continue to 
play (unless discouraged to do so) in broadband deployment.   

The private investment made by the communications industry to provide broadband to consum-
ers is enormous, as noted previously $120 billion last year, and in fact continues to grow year 
over year.  AT&T has announced plans to invest between $17 and $18 billion this year alone, a 
majority in wireless capacity. Verizon had $17 billion in capital expenditures last year.  Com-
bined, Comcast and Time Warner invested more than $2.25 billion in the first quarter of this year 
alone. And these numbers do not take into account the dozens of other players in the marketplace 
who are similarly investing to cover more area, increase the capacity of their systems and to 
bring greater broadband speeds to all of their customers.  This level of investment continues even 
in the face of US business investment dropping at a 38 percent annualized rate in the first quarter 
of this year. 

So, regardless of the specifics of the plan, no part of it should fail to take into account that cur-
rent levels of private sector investment could virtually never be surpassed with government 
spending.  And because the private sector investment is magnitudes larger than any conceivable 
government spending, all caution must be given to make sure that a government plan does not 
alter the current market incentives for current and future investment, and that would not devalue 
the investments already in place.   

Failing to consider the economic impact of a new plan on current or planned investments risks a 
complete failure of the marketplace by, at a minimum, introducing perverse incentives to chase 
government money rather than serving the needs in the marketplace, or worse, altering the eco-
nomic, and ultimately financial, conditions of a company or industry to the extent that it fails. 

Policymakers should avoid efforts designed to create additional competitors where competition 
already exists, and should prioritize rolling out service to unserved areas, rather than creating 
new competition in areas with current broadband service. 
 
Certainly, prioritizing unserved areas would seem to be obvious, since getting broadband access 
to unserved areas should have a greater marginal impact than adding a second or a third competitor. 
 
However, policy makers will be under pressure to prioritize creating competition in areas already 
served by activists who want to use the Broadband Notice of Inquiry as an occasion to go back 
and fight again over unbundling. We will not in these comments go into great detail on this point 
except to mention that there was a deep philosophical disagreement on the best way to accom-
plish the build out of next generation networks. One side of the debate, which eventually 
prevailed, was to free network operators to build out their networks with the assurance that their 
new networks would not be subject to forced access requirements, such as the failed TELERIC 
formula and unbundled network element (UNE) requirements. 
 
The other side endorsed forced unbundling of broadband networks, which would have removed 
almost all incentives for broadband providers to enthusiastically build out networks. It would 
have created “artificial” competition with no incentive to build anything, which would have    
resulted in the kind of paralysis and lack of innovation that characterized the wireline voice  
business when subjected to a similar regime. 
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Today it is well recognized by most observers that unbundling did not create the facilities-based 
competition in voice services that was envisioned by the FCC in its implementation of the Tele-
com Act of 1996. Indeed, the broadband rollout was delayed by uncertainty over whether the 
FCC would attempt to enforce unbundling upon new broadband networks. When it became clear 
that new networks would be unhindered by counterproductive unbundling requirements, the 
broadband rollout kicked into high gear. 
 
Policymakers should recognize unbundling efforts as failed and as a mistake, and should resist 
the call of activists to return to an unbundling scheme for broadband networks. To impose un-
bundling requirements now on broadband networks that were built under the assumption that 
they would be free of such requirements would not only enormously devalue the existing broad-
band infrastructure, but would almost certainly result in another wasted decade of legal 
challenges. 
 

 How Do You Say “Unbundling” In Italian? 
 
While it is true that in Europe, many countries have embraced unbundling within their broadband 
networks, several differences in beginnings and outcomes should be noted. First, most European 
countries began with a single, state-owned monopoly provider. To move from a single state-
owned provider to an unbundled environment was a step in a more competitive direction in those 
countries. But, thankfully, in the United States, we were not burdened with a single state-owned 
provider, so we were able to move in a more robust competitive direction. To move to unbun-
dling in the United States would be to take a step backward, not forward. 
 
It should also be noted that under the unbundling regimes in Europe we do not observe intermo-
dal competition between, say, both cable and traditional telecom providers. And, because of 
unbundling, European nations do not see the level of facilities construction and network building 
that characterizes the broadband market in the United States. 
 
Unbundling would be a step backward, not forward, for the U.S. broadband market, and calls for 
such a wrong-headed direction should be avoided by policy makers. 

 The Problems with Municipal Networks 

Potentially most damaging to current and future private investment is the scenario of a govern-
ment-owned and government managed network. 

Government ownership of facilities that produce goods and services will make the private sector 
reluctant to enter those markets. Even when inefficient, government-run systems have the advan-
tage of being able to draw upon a virtually bottomless source of capital from a captive taxpayer 
base. They do not compete with the private sector for capital. They issue bonds with preferential 
interest rates. They need not use service revenues to repay the debt, as taxpayers and the full 
faith and credit of a governmental entity are backing them up. Governments can cede themselves 
preferential access to municipal rights of way, and price their product below cost.  Some gov-
ernment leaders boldly suggest that every citizen should have free Wi-Fi or WiMax. But of 
course the provision of service is not free, and costs must be met from by tax revenues. This is in 
essence predatory pricing.  
 
Government entry is unfair to private businesses and bad for the populace as a whole. It means 
that consumers will never reap the benefits of competition. When government owns and operates 
the facilities that produce a product or service there is no return on investment and hence little or  
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no capital formation as a result of the production. Capital contracts on the private sector side and 
jobs are lost.   Perhaps even worse, current private sector investments are devalued often making 
continued operations ineffectual, driving current participants from the market in part or whole. 
 
Some compare broadband to the basic services provided by government such as roads, water and 
sewer systems—all systems that receive heavy taxpayer subsidies. But there isn’t a city on planet 
Earth whose mass transit system isn’t heavily subsidized by taxpayers and doesn’t consistently 
lose money. There is a limit to just how much the public should be required to subsidize. But 
broadband networks are much more complicated to operate than roads or water systems, and 
communications networks have more limited lifespans, becoming obsolete and requiring upgrade 
soon after completion. How much stranded investment in antiquated infrastructure should tax-
payers be forced to eat in write-offs?  
 
Again and again, municipalities have gotten into the telecommunications business only to see 
their efforts fail. Many have pointed to customer enrollments far below projections, costs more 
than double projections, and operating losses extending indefinitely into the future. Higher taxes 
and political scandals are the hallmark of municipal networks. Marietta, Georgia took a $24 mil-
lion loss. One Washington public utility district has been absorbing loses of $15,000 to $17,000 
per year. Trion, Georgia spent $1,800 per resident, reducing a municipal budget surplus to 10 
cents on the dollar.  

Providers have now begun to admit that challenges in meeting customer expectations have been 
difficult. As on-line services become more sophisticated and the desire for greater speed grows, 
customers have become accustomed to regular upgrades, challenging the ability of governments 
to keep up with demand. 
 
Further, municipal networks invite the ominous threat of government content control. This is 
why, with rare exception, government entities in the United States do not own or operate radio 
stations, television stations or newspapers of general circulation.  
 
In considering a Missouri law prohibiting municipalities from getting into the telecommunica-
tions business, the Supreme Court explained that states have the right to bar government 
ownership and operation of communications networks to protect their citizens’ interest in a free 
market and free speech. Many states including Missouri have similar laws.  

Once government controls the distribution of broadband, the channel for communications, con-
trol of content is nearly an unavoidable next step.  It is a dangerous direction to travel. 

The challenge of operating a municipal network actually serves as only one example of the same 
principle – that government should not involve itself in areas where it has no demonstrated com-
petence.  Notwithstanding the intelligence or experience of any person working for the 
government as regulator, legislator or bureaucrat, government itself has no history of competence 
in many areas. 
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Government Has Demonstrated No Particular Expertise at Designing, 
Running or Managing Networks  

 Focus On Policy Goals, Not Means 

The National Broadband Plan should stick to specific goals and objectives and refrain from mi-
cro-managing network architectures, technologies, or operational methods.  A clear statement of 
goals and objectives will allow the plan to make meaningful progress by preventing it from be-
coming sidetracked into issues of national pride or technology booster-ism. Specifically, it's not 
productive for the United States policy makers to be overly obsessed with comparisons to other 
countries which may not be based on reliable measurements taken in comparable conditions. 
Rather than concerning ourselves with our position in artificial rankings, we should establish 
measurable goals for penetration and network performance. The performance measurements 
should encompass more than raw network capacity at a point in time; many applications are 
more constrained by latency than capacity under conditions of unbounded delay.  
 
A measurement approach that uses snapshots rather than trends should also be avoided. The his-
tory of broadband networking is one of continuous upgrades to capacity, latency, and reliability, 
and networks that lack a business case will be doomed to effectively degrade as they fail to bene-
fit from this upgrade cycle. The key to continuous upgrades is a sustainable business model, not 
merely a one-time injection of taxpayer funds. A reasonable set of goals for the plan would call 
for a particular percentage improvement in capacity and latency for each of the next five years, 
and an expansion of area covered measured in a similar way. 
 
Goals and objectives will also permit the plan to progress in a technology-neutral fashion. It's 
neither necessary nor productive for the plan to pick technology winners and losers. There is no 
"gold standard" for network physical infrastructure, as a number of different systems rise to the 
top of the assessment list under different assumptions about density, distance, installation cost, 
and operational expense. Rather than concerning itself with specific techniques of cabling or an-
tenna propagation, it will be productive for the plan to look at least one level deeper to such 
physical infrastructure components as towers, trenches, and conduit. Flexible systems open to a 
twenty-five to fifty year upgrade cycle promote progress in cable and wireless physical layer sys-
tems, particular cable specifications don’t. 

 Openness vs. Discrimination 

The broadband networks of the future will be called upon to support a more diverse mix of ap-
plications than those currently in use, and prevailing regulatory wisdom is not likely to properly 
predict their requirements. Specifically, the "Open Access" provision requested by the Congress 
conflicts with the "Non-Discrimination" provision proposed for addition to the Internet Policy 
Statement. The conflict is evident when we consider the interaction between two emerging appli-
cations, video calling and peer-to-peer file sharing.  
 
Video calling (an optional and increasingly popular feature of free VoIP systems such as Skype 
and AIM) requires low-latency delivery of synchronized voice and data packet streams, prefera-
bly less than 100 milliseconds end-to-end. Its bandwidth requirements are high but regular and 
predictable. Providing bandwidth in excess of the amount needed for the transfer of the audio 
and video streams has no benefit for this application and will not be used. Peer file transfer, on 
the other hand, is designed to saturate users’ upstream and downstream data channels up to a 
preset limit, which can be 100%. Experimental file sharing protocols, such as BitTorrent, Inc.’s  
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uTP, are effective at driving data channels to saturation, in part because they don't rely on TCP 
and therefore aren't throttled by standard Internet congestion control. 
 
When these two applications are combined on a common network, whether that network is a 
home network, a shared DOCSIS cable segment, or a wireless channel using WiMax, they di-
rectly compete for network bandwidth, and this competition can have only one outcome if the 
network operator is forced not to "discriminate" between their respective packet streams: the file 
sharing application will run well, and the video calling application will not. If the network opera-
tor is allowed to discriminate (in the sense of delaying file sharing packets that arrive during the 
periods when video calling needs network access,) both applications can achieve acceptable per-
formance. Adding network bandwidth is not an alternative, because file sharing is designed to 
use all available bandwidth. Adding bandwidth is not always an option in any case: unlicensed 
wireless networks are bandwidth constrained, and will remain that way; their capacity is only 
increased by new generations of technology 

 Relationship of Standards and Regulations 

Network engineering is an evolving discipline. Networks which are economical to deploy, reli-
able, and friendly to the diverse mix of applications likely to emerge in the next twenty years will 
combine already-understood technologies with new ones. As these new networks develop, indus-
try standards bodies with specific expertise will develop operational rules for them, as they have 
done quite effectively for the past thirty years. Industry standards of this sort have given us 
Ethernet, Wi-Fi, DOCSIS, Wi-Max, Internet standards such as MPLS, MPEG, and VoIP. This 
productive and creative activity should retain its function as the bridge between network research 
and the networking marketplace. It's appropriate for government to monitor the progress of stan-
dards bodies, especially to facilitate their work by clearing regulatory hurdles. Two specific 
examples of how this interaction should work have been discussed at recent networking conferences: 
 

1. The regulatory power limit for Ultra-Wideband is 10 dBm too low to allow for effective 
operation, as the FCC went too far to protect largely obsolete analog services. UWB has 
been a market failure because its power limit does not allow for sufficient propagation. 
 

2. The TV White Spaces order has a similar defect. As this regulation is currently defined, 
it's not useful for unlicensed providers of rural broadband, one of the primary applica-
tions that could otherwise make productive use of it. Increasing the power limit by itself 
will not make such systems practical, however, as the use of such higher power needs to 
be mediated by a standards-based spectrum sharing protocol. This protocol does not cur-
rently exist, and will not unless an industry standards body creates it; no one else has the 
expertise to devise it. 

 
The regulatory process needs to be reformed to prevent such failures in the future. Bad open 
spectrum regulations are harder to correct than regulations of any other kind, so they need to be 
right the first time. Until these evident failures are corrected, the FCC should refrain from engag-
ing in additional experiments in open spectrum. 
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 Other Lessons from Recent History 

A careful review of the Commission’s recent order complaint filed against Comcast by Vuze et. 
al. is an object lesson in the unintended consequences of government efforts to impose specific 
network management mandates. The Commission issued the order without conducting an inde-
pendent investigation, relying solely on witness testimony to determine the facts. Several 
witnesses gave false or misleading testimony to the effect that the management technique 
amounted to a blocking of P2P applications, when in reality it was a quota system that limited 
the amount of upstream bandwidth allocated to P2P applications in the unattended seeding mode 
to 50% of designed capacity. Acting on this false testimony, which confused behavior at the ap-
plication level with behavior at the TCP level, the Commission, in effect, ordered Comcast to 
deliver free bandwidth to Vuze.  

The bandwidth Vuze obtained was used for a number of things, including a new service that in-
dexes and retrieves content from known piracy sites such as The Pirate Bay, recently found 
guilty in a Swedish court of law of facilitating crimes against intellectual property2. Vuze has 
recently launched a new service that sells high-definition adult movies and other hard-core por-
nographic content3 for a fixed monthly fee. While the national broadband plan has many goals 
and objectives, we question whether encouraging piracy and enabling faster downloads of por-
nographic material should be among them. Were the Vuze service focused on more legitimate 
on-line activities, it’s unlikely that a grant of free bandwidth would have been required. 

The system employed by Comcast was in any case a stop-gap against a critical management 
problem that prevented VoIP services such as Vonage and Skype from working well on network 
segments carrying large quantities of P2P traffic. While the company itself admits the system 
was crude, it was at the time the best they could do while waiting for a new generation of man-
agement equipment from specialized vendors.  

Network operators work on a timeline dictated by real-time events on their networks, ringing 
telephones in customer service centers, and human dissatisfaction. This setting is far different 
from the timelines enjoyed by policy makers and regulators, and often requires immediate action 
with tools that are poorly crafted for the job at hand. The history of the Internet and of communi-
cation technology generally teaches us that most technology crises are unanticipated. Regulatory 
policy should recognize this fact. 

Open Access to network applications is generally touted as the cure to the alleged sterility of de-
vices such as the Apple iPhone4 that impose limits on application developers and require 
approval before new applications are released.  Despite the sensible controls imposed on iPhone 
developers, there are now more than 30,000 applications available for the platform, with more 
approved every day. Effectively, the iPhone is an ideal of the platform and network conditions of 
sale and use that lead to a rich choice environment for consumers. It’s unlikely that any govern-
ment Open Access mandate will ever produce such salutary effects. Reasonably open access is 
not dependent on government fiat, as it represents good business for the firms invested in net-
works and network devices. Regulation can only do harm in this area by pushing network 

                                                 
2 Mikael Ricknäs, “The Pirate Bay Four Found Guilty,” PC World, April 17, 2009. Web: 
http://www.pcworld.com/article/163317/the_pirate_bay_four_found_guilty.html  
3 TorrentFreak blog, Vuze Cashing in on Porn BitTorrent Users, May 16, 2009 ( http://torrentfreak.com/vuze-cashing-in-on-porn-
bittorrent-users-090516/) “In a bid to increase their revenue, among other things, Vuze has added a catalog of HD adult videos to 
their BitTorrent client. For a few dollars a month Vuze users can subscribe to the latest hotness.” 
4 Jonathan Zittrain’s book The Future of the Internet and How to Stop It is the leading example. 
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operators into a condition where they’re forced to afford more freedom to the small number of 
customers who will abuse it to the detriment of their neighbors.  

 The Economics of Network Management 

In fact just the economics of network management make government operation of a communica-
tions network a tricky business and most certainly an impediment to innovation. 

A necessary part of the efficient and effective function of any network is management of that 
network, whether it is a network for electricity, water, airline and automobile traffic, or tradi-
tional telephone service. In fact, there have recently been efforts to build more intelligence (read: 
capacity for management) into such networks, especially air traffic control and the electrical 
grid, which has been the subject of much campaign rhetoric and current spending policy. 

Today, broadband network companies manage their networks and are making enormous invest-
ments in order to give consumers the performance, products and services they want. And 
consumers want HDTV that does not pixellate on the night of the Super Bowl. They want their 
VoIP communications (and especially VoIP communications between first responders and hospi-
tal emergency rooms) to be clear and crisp without degradation because of resource drain to 
massive applications operations. They want spam and viruses contained to the degree possible by 
the network itself. 

Broadband networks are not public infrastructure, but rather almost entirely a collection of pri-
vate networks that have agreed to exchange traffic for the benefit of their customers. Seen in this 
light, the Internet is a demonstration of the success of markets in finding ways to provide useful 
goods and services to consumers. 

The question, then, is to what degree should government interfere in the functioning of private 
broadband companies? And the right answer, given the economic experience of the 20th Century, 
is that government should only interfere when and if significant problems are demonstrated. 

Otherwise, the owners of the many networks have the right to manage their networks in the way 
they think best serves their customers. But maybe even more to the point, broadband companies 
have an obligation to manage their networks.  

In almost all cases, network management today is unnoticed by consumers. The opposite, a total 
lack of management, would be immediately apparent. If network operators were precluded from 
managing their networks, consumers would clearly be negatively affected. Imagine a day where, 
as some would have it, all “management” was abandoned. The result could be a complete or par-
tial breakdown of our communications infrastructure. 

Critics suggest that, rather than network management, the solution is simply ever-greater 
amounts of bandwidth. But this criticism ignores a basic tenet of economics—scarcity. 

Networks have to be managed because Internet bandwidth, like every other resource, is “scarce” 
in the economic sense. “Scarce” does not mean rare, but rather means that there isn’t enough of it 
that everyone can have as much of it as they want. 

Policymakers run into real problems when they deny scarcity. For instance, assuming an unlim-
ited supply of water has led to a lack of sound water management policies, such as growing rice 
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in the deserts of California while people only a hundred miles away are experiencing water ra-
tioning for their homes. 

Not only is there not enough Internet bandwidth today, but Internet bandwidth will always be 
scarce. Say’s Law (simplified) says that “supply creates its own demand.” Say’s observation was 
that, whenever there is an abundant supply of a valuable commodity, people find useful things to 
do with it. 

The Internet is a perfect example of Say’s Law. As soon as broadband became widely available, 
suddenly people started posting video clips on websites such as YouTube. As soon as we had an 
increased supply of Internet bandwidth, people found new ways to consume it. 

This will continue to happen. It won’t matter that we’ll have more bandwidth in the future than 
we have today. By then there will be amazing new applications that will demand it all. And then, 
as today, that bandwidth will have to be managed, even as some who fixate on “speed” will de-
mand that all users need greater speed. 

A functioning market is an information-processing machine. Experiments with business models 
result in either failure to be learned from, or success to be emulated. Either way, the market as-
similates the information and moves on to greater production.  And this is one of the critical 
functions lost in any system that proposes a “single operator” and is the heart of the problem 
with technological mandates, whether specifying certain technology or limiting the free use of 
that technology.  Some would determine who offers broadband, the amount that can be charged 
for various services, and how traffic is managed on these networks. And while those people may 
dream of “perfecting the system” that in fact just the opposite occurs as the innovation feedback 
loop is curtailed. Simply put, government intervention and regulation biases the information-
processing function of markets, and skews the outcome of such business model experiments. 

 

What Should Be the Goals of a National Broadband Strategy? 

At first blush the notion of ensuring access to all people of the United States may seem to mean 
that a plan must be developed that would end up with wires strung to every remote mountaintop 
log cabin, far-flung desert adobe home, or isolated forest glen cottage, but in fact this should not 
be the goal at all. 

 Don’t Ignore Diminishing Returns 

The notion of diminishing returns is an economic idea indicating that at some point the return on 
the investment begins to decrease, or said another way, at some point the cost to provide access 
to broadband or to convince someone that broadband is a value to them gets increasingly expen-
sive for each person, or household, added.   

Businesses face this reality and make financial decisions accordingly that affect almost every 
aspect of business—how many people should be hired, how much should be spent on advertis-
ing, how much should production capacity be expanded?  All questions posed with the 
understanding that the margins will shrink and ultimately vanish if the goal is simply to serve 
everyone. 
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With this immutable law of economics in mind one must then examine the facts of broadband 
availability and adoption. 

No matter whether one is more persuaded by the Pew data or the OECD data, and their respec-
tive definitions of broadband and means of collecting and defining data, the fact is that 
broadband adoption, not just availability, has been growing faster than any previous technologi-
cal advance.  There are no signs that adoption will suddenly fail as even in tough economic times 
those least able to likely afford broadband are still hanging on to it. Simply put, the speed of sig-
nificant availability and adoption is moving more quickly than anyone could have hoped, all 
without government involvement in “facilitating” demand or supply. 

Further, even at its best, telephone penetration was 94-96% depending on the survey and defini-
tion.  And of course, today landline use is decreasing. Even today public roads do not guarantee 
100% availability much less use.  A landowner might well find that the federal interstate is miles 
away from her property, and that county or city streets may only come within yards.  At that 
point a property owner typically sets about designing a way to easily and effectively get to their 
house via a private drive, often the cost of living in a more remote area. 

To mandate that broadband must be supplied, at taxpayer cost, to every household across this 
vast nation makes little economic sense if access is somehow defined as each home having fiber 
or a cable strung to it, or even an antenna placed close enough for adequate service.  The dimin-
ishing returns of reaching each household in this way rapidly overcome virtually any amount of 
money that could be considered “profitable,” or in the language of government, politically viable. 

Importantly then, policy makers must consider the role of technologies well beyond mere wire-
line.  Wireless options certainly expand the area of economic viability a great deal, but still other 
technologies must also be considered such as satellite, or emerging technologies such as broad-
band via electrical lines or perhaps others not yet even known, because the reality is that in some 
places, for some households, no other option will be viable given the enormous expense to reach them. 

 Chasing 100% “Coverage” 

Generally speaking, broadband means enough bandwidth to carry multiple voice, video or data 
channels simultaneously, or enough capacity at the right speed to fulfill the need for the task at 
hand such as quality voice communication, video viewing, or application completion. Channels 
are separated by “guard bands” (empty spaces) to prevent interference. The technical definition 
of “broadband” is a moving target especially when constantly seen only as a speed rather than as 
a tool necessary for completing other tasks.  Sometimes, “broadband” even refers to any high-
speed, always-on Internet connection like DSL and cable. Wireless broadband services like Wi-
Max are being rolled out, promising to bring low-cost broadband to remote areas. 

The FCC has classified cable broadband service as an “information service” instead of a “tele-
communications service” and thereby kept broadband lightly regulated, a decision upheld by the 
Supreme Court in 2005. The FCC also has classified telecom-provided DSL broadband as an in-
formation service. This was, in our view and in the view of the marketplace, the right decision, 
and has helped unleash the private sector broadband rollout. Certainly, all forms of broadband 
should be, or remain, deregulated on an equal basis. 
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Wider broadband deployment, especially in rural areas, will be an important driver of economic 
growth and expanded consumer benefits. The FCC has previously recognized that broadband 
regulation would impede the investments needed to build out broadband networks. Imposing 
“open access” rules requiring cable broadband networks to carry their competitors’ signals re-
duces the incentives of competitors to build their own networks, and deprives those investors of 
the promise of return on their investment. The same is true of access or unbundling requirements 
on DSL.  
 
The threat that such rules would be imposed on broadband is one reason that deployment in the 
United States initially lagged behind that of some other countries, and would again cause private 
sector investment to lag if such a threat reemerged. The comparatively low population density of 
areas of the U.S. is another reason for differences in broadband availability. 2003 census data 
shows that while only 4.7 percent of urban Internet households believed broadband was not 
available, 22.1 percent of rural Internet households did. Local governments can best encourage 
broadband deployment by making rights of way available and keeping taxes and regulation low. 
All governments can best encourage broadband deployment by not trying to force it through 
regulation.  
 
Alternatively, America’s power companies own significant rights of way along their power grids. 
If their power lines could be used for broadband, these companies would offer extraordinary 
competition against DSL and cable modem services. Power companies might bring broadband to 
areas not served by cable or DSL. Transmitting signals over power lines is problematic, but ad-
vances in chip technology have made it possible, and it is now being offered in cities in 
Pennsylvania, Ohio, and Virginia, and the technology is becoming easier for consumers and less 
expensive. 
 
But power companies and traditional broadband face growing competition from wireless provid-
ers. Power companies are still regulated by state commissions, some still using rate-of-return 
regulation. Power companies might be able to make broadband a profit center, but if regulation 
deprives them of a good return, they will not make the investment. Broadband over power line 
should be regulated lightly as an information service, as should all broadband technologies. 
 

And, of course, new technology is never simultaneously deployed to everyone at once.  The term 
“digital divide” has been thrown around for a while now—that new communications technolo-
gies will reach low-income or other disadvantaged populations more slowly than others. This 
“glass is half empty” theory is not a problem in practice. The technology glass is half full—and 
filling fast. To entrepreneurs, and to many philanthropic organizations, any unserved population 
is an opportunity and an untapped market.  
 
The “doom and gloom” scenarios involving the spread of technology to the disadvantaged can be 
quite misleading. A NTIA (National Telecommunications and Information Administration) re-
port, based on 2003 data, shows that although there is a gap between white, black, and Hispanic 
households, use is growing in all three groups at a healthy pace. Education levels are more 
closely correlated with Internet usage than race.  

Even the lowest-income groups become target market. For example, prepaid long-distance tele-
phone services are targeted at low-income immigrants, who often need to call overseas, may not 
have ordinary long-distance phone service, or may not have the credit record to be billed monthly.  
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Sometimes development is slower than we would like, especially in rural areas. The costs of wir-
ing areas of low population density are substantial. But satellite or terrestrial wireless technology 
drastically reduces these costs. Low taxes, direct to taxpayer subsidies and deregulation are the 
best ways to speed entry into rural areas.  
 
Legislatures often provide tax incentives for growth in the form of exemptions, deductions, cred-
its, or reduced assessment ratios to encourage capital formation and investment in rural areas. 
Legislators have the authority to use such policies to support technological innovation and de-
ployment in rural America. 

But one reality will remain the same—100% coverage and adoption will be an elusive goal, at 
least in the short to medium term, and policy is better targeted at realistic goals and setting realis-
tic expectations instead of making grandiose promises ultimately doomed to fail. 

 Chasing “Broadband” 

The idea of broadband is fairly simple—fast, or faster, access to the Internet, greater speed to 
enable more complicated and sophisticated applications or expanded capacity to allow for ever 
more expansive uses.  And there is more or less agreement on what is not broadband, that is to 
say “too slow” to be broadband.  Definitions of broadband change constantly, study to study and 
from time to time.  Those definitions have ranged from 64 kilobytes per second up to 
1.0 megabits per second and many points in between. 

Recalling Says Law—the chase for faster and faster broadband will never end because as faster 
speeds become mainstream they will be put to use, pushing the boundaries of the possible, ne-
cessitating the deployment of greater speed which will then be used to maximum effect pushing 
the bounds of the possible, and so on.  This is why over time the threshold of “broadband” 
changes as the marketplace rolls out faster service. 

Defining a broadband goal in terms of a numerical standard may be interesting for international 
data compilation, and perhaps appealing to those who think that Americans want to emulate   
Korea and live in tiny apartments in what are little more than giant concrete bunkers with gov-
ernment broadband pipes on which they can play computer games and otherwise interact with 
“real life.”  

But measuring speed is simply the wrong approach. The question that needs to be asked is not 
“How fast is it?” but rather “Does the system perform to meet the needs of us-
ers/consumers/taxpayers in this case?,”  or “Are we meeting the goals and vision as laid out by 
our public officials—have we made it to the Moon?” 

Given the many policy debates that have been elevated lately given the proposals for the federal 
government to spend enormous amounts of money on broadband deployment, and to use broad-
band to meet other goals, some of the potential goals should be clear—creating economic 
opportunity, to drive capital investment in broadband infrastructure, to enhance, encourage and 
drive innovation, to provide increased opportunity for energy independence, to provide enhanced 
healthcare, to drive job creation, or to improve education and  public safety.  

Asking “what speed” is the wrong first question.  We need to ask, as a nation, where do we want 
to go today? 
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If arbitrary bandwidth speeds are not an appropriate way of gauging whether a market is served, 
other considerations should be considered. For example, if a purpose of broadband rollout is in-
tended to enhance voice competition, then sufficient bandwidth should be sufficient to allow for 
VoIP service.  If a goal is to allow access to e-government services, then even DSL speeds are 
sufficient to access government websites and to participate in e-government mechanisms.   
 

 Access To eGovernment? (Transparency) 

Government should be aggressively looking for ways to deploy technology broadly, to specifi-
cally use communications technology and applications, to reduce the cost of government 
services—saving money and better serving the taxpayer by moving more services online driving 
greater efficiencies and ease of use.  Improved government services delivered via the Internet 
would drive demand for Internet access services, creating a market, driving greater competition 
in those lesser served areas. 

Certainly just having the many government services via thousands of government programs 
would provide just the sort of broadly used apps that would drive greater numbers to desire home 
broadband. 

One immediate benefit of moving all, or nearly all, government programs and information to the 
Internet is to facilitate transparency in government services.  We have recently seen the results of 
what happens when legislative information is kept secret, with closed door meetings and political 
favors tucked into legislation because no one reads the bill.  While we entrust those we elect to 
manage government for us, we have not surrendered our rights to know what they are doing with 
our money. 

 Enough Bandwidth For Video? (Competition) 

If a purpose of broadband rollout is to enhance video competition, then sufficient bandwidth 
must be available to carry video services in addition to VoIP and data service. But we hasten to 
note that enhanced video competition was not originally the intention of the Telecom Act of 
1996, but rather was a strategy designed by network providers themselves in order to create de-
mand, or a “killer app,” for their broadband services. Enhanced video competition is thus a 
happy result of the broadband rollout, rather than any intentional design on the part of policy-
makers. 
 
But importantly, no matter how much bandwidth is available, it will never be enough. Experi-
ence thus far proves that innovators and consumers will come up with new and interesting things 
to do with an abundant supply of broadband such that there will always be demand for greater 
and greater speed among certain populations, and traffic management of networks will always be 
necessary. Supply creates its own demand. 
 

What Should Government Do or Not Do? 

 Stop Slowing the Private Broadband Rollout 

While asking what government can do to enhance broadband availability and penetration, we 
should hasten to point out things government does that have the effect of slowing broadband rollout. 
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For instance, to meet ever-increasing demand for mobile coverage, mobile phone companies 
must constantly increase capacity by putting up new antennas, sometimes new towers and other 
times simply attaching an antenna to some already existing tower. To do so they must seek the 
permission of the local authorities, even to allow them to erect a tower on private property and 
pay for a lease. Often those local authorities balk, but more often they simply drag their feet, re-
fusing to act on applications for new towers and additions ones. 
 
Requests to place a new tower or affix a new antenna to an existing structure can languish for 
months, and even years. 
 
Why would local authorities not act promptly on such applications? For one thing, an army of 
local communications consultants works these issues at the local level, and frankly these consult-
ants have every incentive to drag out the process in order to maximize their fees. 
 
It’s also likely that local authorities are simply avoiding or dodging the issue, since there will 
almost always be someone in the local community who doesn’t like the site of the tower or the 
temporary intrusion of construction crews in the area. 
 
But in the meantime, the delays have hampered access to 911 calls for emergencies by limiting 
coverage for consumers, limited, or not allowed in the first place, coverage for certain consumers 
and thereby denying digital opportunity to many, and limited innovation at the edge of wireless 
networks. 

Of course, if decisions were simply made in some reasonable time virtually all of the problems 
would be solved even as more customers would be afforded the opportunity to gain the benefits 
of greater broadband availability. 
 
In this case it makes sense for the FCC to require local franchise authorities to act within a de-
fined amount of time on applications for new tower and antenna sitings. 

 Create a Business Case for Hard-To-Serve Areas—Broadband Enterprise Zones 

We have asserted that the broadband rollout is going well in areas where demand and market 
forces sufficiently incentivize private network companies, and we’ve argued that federal actions 
must not devalue or weaken incentives for private investment. But there obviously remains the 
problem of areas where, for reasons of geography, population density, or other issues, a business 
case for deploying broadband is a challenge. 

At the same time the policy tool box provides several options for how to encourage greater sup-
ply of broadband beyond government mandates or government provision of broadband.  

One possible federal program to incentivize broadband rollout to unserved areas is to designate 
them as “broadband enterprise zones.” Within broadband enterprise zones, broadband providers 
would receive preferential federal tax credits which might not only be used to offset taxes within 
the zone, but which might also be used to offset some of the provider’s other tax obligations in 
other jurisdictions. 

A further feature of broadband enterprise zones might be vouchers issued to households within 
the zone that could be used to pay for charges related to installation and initial service hookup 
for households. Federal subsidies which are thus carefully targeted to encourage adoption, and 
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which are paid directly to consumers, are the most efficient way to deploy federal funds while 
incurring the least risk of dependency and gaming of the system. 

Within broadband enterprise zones, regulation would be minimal in order to hasten the rollout of 
networks in these areas. Rules would be neutral regarding which technologies may be used. In a 
given area, a wireless technology might be more appropriate than a wired technology. Any pro-
vider that can supply an acceptable level of bandwidth to enable VoIP, data and video services, 
or other applications would qualify to provide service within the broadband enterprise zone. 

It should be noted that attaching special regulations, network management requirements and 
other obligations to services within broadband enterprise zones would serve as a disincentive, 
and would defeat the whole purpose of the broadband enterprise zone. Such discriminatory regu-
lations should be resisted. 

Further, because broadband enterprise zones would be a federal program, the federal government 
would preempt states and localities from charging discriminatory fees and taxes within the zone, 
and would also preclude states from placing additional reporting or management requirements 
within the zone. 

The tax credits, vouchers, and other incentive programs within broadband enterprise zones would 
phase-out over a period of five (5) years, so that networks are not built simply for the purpose of 
subsidy. At the end of five years, network providers must have achieved a sustainable level of 
paying customers for whom to maintain the network profitably. Under no circumstances would 
permanent or long-term government tax breaks or subsidies be envisioned within broadband en-
terprise zones. 

The Institute for Policy Innovation (IPI) has proposed broadband enterprise zones as a market-
friendly and economically efficient means of incentivizing broadband rollout to areas where 
market forces have proven to be insufficient up through the present time. 

Outside of broadband enterprise zones, there may still be a role for tax credits to incentivize the 
rollout of service to unserved areas. However, neither broadband enterprise zones, tax credits or 
subsidies should be available in areas where existing private infrastructure investments have al-
ready been made and thus where broadband service is already available. To do so would be to 
devalue the existing infrastructure investment and unfairly bias competition in favor of the new 
entrant and against the incumbent. 

 Don’t Make the USF Mistake 

Most analysts familiar with the federal universal service fund (USF) would argue that it is in se-
rious need of reform, and that as currently structured, the USF serves poorly as a model for 
broadband availability.  Policy makers should thus avoid making the USF mistake with regard to 
broadband networks. 

The idea of universal service was promulgated in the early days of two-way voice-grade tele-
phone service to enlarge and protect a monopoly—“one system, one policy, universal service.” 
Today universal service is an anachronism, and the federal universal service program is widely 
regarded as too large, too redistributive, and with potential for serious problems due to lack of 
oversight. 
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The Telecommunications Act of 1996 established the $7 billion federal Universal Service Fund 
(USF). The states determine eligibility to receive federal USF support. In addition, many states 
have their own universal service programs for low-income residents, and half have programs for 
local phone companies that provide service in “high-cost” (usually rural) areas. Both the federal 
and most state USF funds are in need of review, overhaul, and phase-out.  
 
Federal universal service is funded by a line item on customers’ bills for interstate phone service. 
Many (not all) state programs are still funded by hidden (“implicit”) charges on intrastate long 
distance and business revenue. Universal service programs grew up in an age of monopoly. In 
this competitive era, they are unsustainable. 

In a rare bit of good news, many states are reforming and even phasing-out their state USF pro-
grams, and are implementing truth-in-billing for what were formerly hidden charges. 

Not so at the federal level, where total federal universal service spending has increased from $1.8 
billion in 1997 to $6.5 billion in 2005. Much of the increase is due to regulators’ efforts to trans-
fer subsidies from “hidden” carrier charges to “explicit” fees and funds. But this is little comfort 
if it brings no added accountability or limits. And the system is rigged to grow out of control. 

Technology has outgrown the whole system of universal service. Understanding this is vital to 
competition. Holding prices down for wireline service—or any mode of service for that matter—
discourages new entrants (studies show that consumers become more willing to substitute wire-
less for wireline when the price difference is as little as $6-$7 a month). Subsidizing high costs 
reduces incentives to develop and deploy low-cost technologies. It is unfair to expect some (not 
necessarily well off themselves) to pay more so that others (perhaps very well off indeed) may 
pay less.  

Currently, the system is at a crossroads. Political pressure only serves to expand the USF, rather 
than to reform and to contract it. Ultimately, radical reform of the USF regime is necessary. 
However, because the USF system has powerful political constituencies, incremental reforms 
may be as much as can be expected, and would represent a distinct improvement.  

Given the proven political difficulty of even minor reforms to the federal USF system, regarding 
the national broadband plan, the government should avoid making the “USF mistake” for broad-
band. IPI’s “broadband enterprise zone” proposal is, in our estimation, a far superior way of 
achieving broadband penetration to unserved areas. 

However, if anything resembling a USF program for broadband rollout to unserved areas is con-
templated, several principles should be considered absolutely essential: 

Maintain Accountability. Make sure consumers can see universal service charges on their bills. 
Some states have impeded this process by making it harder for carriers to offer “line items” on 
the bills.  
 
Legislative Caps. The political process is more effective than regulators in limiting costs. Colo-
rado’s fund grew from $35 million to over $60 million within a few years, enraging consumers. 
This ended when Colorado legislators capped the fund at $60 million. Some federal legislative 
proposals have contemplated caps.  
 



 

 22

Make carriers compete for support. Auction the right to be the eligible carrier in a given region 
to the lowest bidder. Or, make the subsidies “portable,” so that when a carrier loses a customer, it 
loses part of the subsidy. 
 
Target support to needy areas. In Washington state, all the carriers dedicate their support to 
high-cost areas within the state, while low-cost areas receive no support.  
 
Economic Development Incentives. Legislatures often offer tax incentives in the form of exemp-
tions, deductions and credits or reduced assessment ratios to encourage capital formation and 
investment in economic development. This is a direct way to encourage technological innovation 
and deployment in rural America. 
 
Give support to means-tested customers, not companies. While unpopular with small phone 
companies, this approach is fairest for consumers now paying to subsidize service to other con-
sumers who are no worse off . 

 Maintain Technology Neutrality 

Any new plan, if government incentives are included, must not condition acceptance of those 
incentives with the imposition of new regulations which would only attach to one participant or 
to one portion of the broad range of communications industry. 

Today those who compete in the communications marketplace look increasingly similar. For 
over 100 years “telecommunications” referred to two-way voice-grade analog wireline service. 
But today the reality is that new applications and technologies make prior stovepipe definitions 
and regulatory or legislative approaches irrelevant and anti-consumer. 

With the dominance of convergence, communications is not just voice communication. As ana-
log technology gave way to digital, voice service has merged with all other forms of data 
transmission. Similarly, “broadband” is not just a story of faster email or speedier downloads, 
rather it is about data availability and use. Today communications is the transmission and distri-
bution of multiple forms of data (voice, text, video and more) through a variety of means for a 
variety of uses, by a variety of people. 

Convergence in communications continues to bring extensive competition between new and old 
firms using very different technologies—transmission technologies may differ but the “content” 
sent across them is indistinguishable.  

Consumers use various technologies and applications for communications, and do not distinguish 
among them except to choose the most convenient service and best value. The federal govern-
ments, and state or local for that matter, must understand this fact when making policy or 
providing oversight. Understanding this paradigm is the key to long-term industry and techno-
logical growth. 

These continued trends point to one policy conclusion – that the communications marketplace 
should be seen as a whole, not a collection of various sub industries defined by means of trans-
mission or as a group of companies defined by a business model or history. 

Simply put, public policy should be technologically neutral. Why should one method for access-
ing the Internet be regulated in one way while others are not? 
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Even in the wholesale market, if regulation is necessary, only a very light touch should be used.  
Discriminatory rules that are opportunistically applied, under the aegis of acceptance of govern-
ment incentives are best viewed as only as harmful to the marketplace, depriving consumers of 
the best potential products and services. 

 Protect Property Rights 
 
Property rights are fundamental to functioning markets. Without property rights, investors don’t 
invest and innovators don’t take risks. Without property rights, contracts aren’t executed because 
they are neither dependable nor enforceable. 
 
Within the broadband marketplace, two aspects of property rights are critical. First, as we have 
noted, the property rights of those who have already built networks must be respected.  Policy 
changes designed to devalue or even nationalize existing infrastructure are clear violations of 
property rights, and would likely qualify as a “taking” upon judicial review. 
 
Network owners must also be free to execute contracts as an extension of their property rights. 
And almost all contracts are, by their nature, exclusive in some way. It is entirely appropriate and 
not at all novel for network owners to be able to sign contracts for exclusive access to specific 
types of content. It is entirely appropriate and within a traditional legal understanding of property 
rights and contract law for Direct TV to enter into an exclusive contract with the National Foot-
ball League in order to offer an exclusive product or service to Direct TV customers. Similarly, 
ESPN offers a “ESPN 360” product on a contract basis with certain network providers. These 
types of contracts facilitate creativity and competition within the marketplace, and should not be 
discouraged by new policies or new regulations, however well-intentioned. 
 
It is also entirely within a traditional view of property rights and contract law for network owners 
to contract agreements with hardware providers for exclusive access to new and compelling 
hardware that access their networks. AT&T’s contact for exclusive access to Apple’s iPhone, for 
example, and Sprint’s contract to be the first network to offer Palm’s new Pre phone, are exam-
ples of entirely traditional and appropriate uses of contract law and property rights between free 
parties operating within a market framework. The right of network owners to contract with con-
tent or hardware providers in order to compete in the marketplace should not be discouraged by 
new policies or regulations, however well-intentioned. 
 
The second critical aspect is protection of intellectual property. Unless intellectual property 
rights are protected, content owners will withhold, rather than make available, their content. In 
order for our broadband networks to meet consumer expectations, they need to be rich with con-
tent. The U.S. economy produces more rich content than any other nation, and this creative 
content is an important component of U.S. global competitiveness. Rich content made available 
over broadband networks can become an even more important component of U.S. economic 
growth so long as property owners are assured of the ability to protect their content. 
 
The fusion of the property rights of network owners and content owners is the ability of the con-
tent and network industries to work together on solutions that lead to content availability and 
protection over broadband networks. It is in the interest not only of consumers but also of net-
work and content owners that means for protecting intellectual property over networks, including 
digital technologies for watermarking authorized content and detecting unauthorized content, be  
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permitted to develop and to be deployed. Most important, the existing legal regime for protecting 
copyright should not be weakened or abandoned under some confused understanding of the  
meaning of “openness” or “convergence.” Innovation and economic activity will always depend 
on and demand protection of property rights. 

 Protect Personal Security 

Similarly, a feeling of security, of safety, must be pervasive for a mass market, or a town square, 
to truly develop and for all consumers to take greatest advantage of the many potential benefits 
of broadband.  Security, including identity management/protection, must be addressed so that 
consumers feel as comfortable online as they might in the local shopping mall and comfortable 
enough to engage in a variety of transactions including entertainment, education, healthcare and 
financial. 

As President Obama recently noted, “This new approach starts at the top, with this commitment 
from me:  From now on, our digital infrastructure—the networks and computers we depend on 
every day—will be treated as they should be:  as a strategic national asset.  Protecting this infra-
structure will be a national security priority.  We will ensure that these networks are secure, 
trustworthy and resilient.  We will deter, prevent, detect, and defend against attacks and recover 
quickly from any disruptions or damage.” 

As is fairly well known to law enforcement and network operators, the dangers for the unwary 
via the Internet, and even more quickly via broadband, are many.  Whether aggressive tactics 
such as cyber-stalking or hacking, preying on the unwary for various reasons such as spam or 
phishing, or even content threats, from the vile such as child pornography to that protected by 
free speech but unsavory to many such as pornography or “hate” speech, some digital content 
can cause great harm to those who interact with it.  Because many consumers would flee and be-
cause providers seek to protect their systems while providing an effective, efficient system, many 
network operators manage their systems to guard it and their customers—they seek to maximize 
the quality of the experience for all participants and often see this role as their responsibility. 

 
This sort of security does not come without significant investments in both human and techno-
logical resources. The ability to provide network security is in large part enabled through 
network management—this sort of behavior should be encouraged.   
 
And other government efforts will address some of the dangers and what can be done about 
them. Notably, the NTIA’s Online Safety and Technology Working Group convened for the first 
time just last week. This group will submit a report to the NTIA and Congress to evaluate indus-
try efforts and to make recommendations to promote online safety for children through 
education, labeling, and parental control technology. The Working Group will also evaluate and 
make recommendations on industry efforts to prevent and respond to criminal activity involving 
children and the Internet.  
 
Those industry efforts to prevent and respond to criminal activity are, in fact, network manage-
ment.  That various providers protect those online from spam and other interference already 
helps to create the type of environment to attract more use of broadband.  More security, and  
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promotion of those security efforts, will draw more people to use broadband and to use it more as 
an integrated part of life.  Just as citizens will “take back” formerly derelict neighborhoods once 
they know their physical safety is a given, so too will broadband use increase when those online 
know that they, their identities, and their families are digitally “safe.” 

 Understand the Limits to Driving Demand 

Increasing demand above the current trend faces similar challenges in large measure because the 
current adoption rate is so rapid. 

There are persistent calls for the government to provide greater “education” regarding the bene-
fits of broadband so that consumers will increase their rate of broadband adoption.  However, as 
the Pew survey, and various other surveys, shows there are many reasons that folks don’t take up 
broadband. 

Certainly one factor is cost but it is not the most pervasive reason given.  Rather, a combination 
of factors are listed many of which demonstrate that real decisions have already been made about 
the worth of the Internet, and thereby the need for broadband, to the individual.  To ignore that 
many consumers who have the option to receive broadband choose not to have it is a bit like tell-
ing someone who has refused ice cream because they do not like the taste that they should take 
one more bite because in fact they are wrong. (Admittedly no one in their right mind would re-
fuse ice cream). 

Given the pervasive media coverage, marketing by competitors, and general social understanding 
of the benefits of broadband, the question must be asked whether taxpayers should even support 
the notion of government “education” in the area of broadband, particularly considering the 
likely rapidly diminishing returns. 

Government should focus efforts on deployment and accept the diminishing returns of persua-
sion and advertising. 

 

Conclusion 

In conclusion, the Institute for Policy Innovation (IPI) urges policymakers to have an honest and 
appropriate appreciation of the tremendous progress that we have made in rolling out broadband 
services to a significant portion of the American population—all done using private risk capital 
and deployed in a demand-driven, market-oriented manner. 

We urge that government policy leverage and supplement rather than devalue this tremendous 
current and ongoing private investment in broadband infrastructure, and we have made a specific 
suggestion for broadband enterprise zones to address those areas where demand is insufficient or 
where market forces have thus far proven insufficient. And we have urged policymakers to not 
return to failed policies such as unbundling, which they will no doubt be urged to do by others 
providing input. 
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We thank the FCC for this opportunity to provide input, and we would be happy to participate in 
further hearings and discussions related to the formulation of this crucial broadband policy initia-
tive. 

Sincerely, 

               
 
Tom Giovanetti    Bartlett D. Cleland 
President     Director 
Institute for Policy Innovation (IPI)  IPI Center for Technology Freedom 
 

 
Richard Bennett 
Research Fellow 
Institute for Policy Innovation  
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20 July 2009 

 

Federal Communications Commission 
445 12th Street, SW 
Washington, DC 20554 
 
Commissioners: 
 
This letter is in response to the FCC’s acceptance of reply comments re: “In the Matter of a 
National Broadband Plan for Our Future” MB Docket No. 09-51. 
  
In this letter the Institute for Policy Innovation (IPI)1 provides input regarding the direction 
given in The Recovery Act tasking the Commission with developing a national broadband 
plan by February 17, 2010. By Congress’s direction, this plan shall seek to ensure that all 
people of the United States have access to broadband capability and shall establish 
benchmarks for meeting that goal. 
 
Our reply comments are framed with those goals in mind and with the continuing 
observation that, in general, the story of broadband deployment thus far in the United 
States is a story of success, not failure. Government actions related to broadband policy can 
enhance, but should not supplant, our existing, largely private network infrastructure. 
 
 
Overview 
 
In our comments filed as part of the Notice of Inquiry we discussed at length the success, 
so far, of broadband roll out.  The study on which we relied, the Pew Internet & American 
Life Project, Home Broadband Adoption report, has been updated and demonstrates an 
even more aggressive availability and adoption trend than a year ago.  We wanted to take 
the opportunity to update those numbers for the Commission. 
 
Also, in our comments we proposed the development of “broadband enterprise 
zones,” which we view as a most efficient and most preferred way of extending 
broadband service into unserved areas where it is believed the assistance of the 
federal government is needed. In these reply comments we revisit our broadband 
enterprise zone proposal. 

                                                 
1 The Institute for Policy Innovation (IPI) is a market-oriented public policy think tank with 
headquarters in Lewisville, Texas.  IPI is recognized by the IRS as a 501(c)(3) non-profit 
organization. IPI has been involved for several years with policy analysis and research on the 
communications marketplace.  Specifically, we have worked on policy development, 
including economic analysis, with regard to opening, expanding, and preserving markets for 
video, voice, and Internet access, including broadband. 
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Further, in these reply comments we wish to note that the comments filed by some 
groups represent misguided policy recommendations that arise out of a historic and 
philosophical disagreement over the current regulatory approach to the broadband 
marketplace, and an inherently anti-market and anti-corporate bias that suffuses all 
the advocacy work of those groups. 
 
Finally, we wish to suggest that demonstrable public harm is occurring through the 
massive piracy of intellectual property goods over broadband networks, and 
regulators should allow market forces, including negotiations between content owners 
and network providers, to attempt to combat this harm to the U.S. economy. 
 
 
The rollout of broadband continues to be a success 
 
According to the recent (June, 2009) Pew Internet & American Life Project report, 
U.S. broadband penetration has increased another 15 percent in the last year, 
following a 17 percent last year, resulting in nearly 2/3 (63 percent) of all adult 
Americans having a high speed Internet connection at home. 
 
Again digging into the details the story this year gets better.  Older Americans, one of 
the slowest demographics to adopt new technologies, are continuing to adopt 
broadband rapidly, with 61 percent (a 22% increase over last year) of those 50-64, 
and 30 percent (a huge 58% increase over last year) of those 65 and older having 
home broadband access. 
 
Among African American households, home broadband adoption rates stood at 46 
percent, an increase of 7 percent. 
 
Rural Americans, folks often cited as falling behind in broadband access, have 
increased broadband in the home by more than 21 percent just one year, with 
broadband now in 46% of rural homes. 
 
Consumers with incomes of $20,000-$30,000 with a nearly 26% increase in adoption 
just last year bringing home broadband to 53 percent of those households.  Similarly, 
now 54 percent of households with income of $30,000-$40,000 have broadband, a 
one year increase of 10 percent. 
 
And in a time of continuing economic turmoil and household budget distress 
households with annual incomes of $20,000 or less have adopted broadband in the 
home at a surprising 40% rate.   
 
Perhaps the most important finding again was that this year only 4 percent of 
respondents indicated that broadband simply was not available, a noticeable drop 
from 10 percent last year.   
 
So, in a handful of years, broadband in the home has penetrated 63 percent, easily 
besting the adoption rates for telephone, cell phone, the Internet, and even electricity.  
Even the recent December, 2008 OECD data shows that the large landmass and 
population diffuse U.S. has a nearly 27 percent adoption rate for what they define as 
broadband, not just availability but adoption, and a total number of those with 
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broadband that is almost as many as the four next closest countries. (While the U.S. 
has more than 80 million broadband adopters, Japan with the second greatest total has 
a mere 30 million). 
 
We reiterate the obvious -- in general, the approach taken thus far by Congress and 
the FCC, with frequent guidance from the courts, has resulted in a robust broadband 
rollout that is reaching the majority of population centers within the United States, 
and that is providing broadband choice in many of those same areas. This despite 
claims by critics that the approach has been a series of terrible mistakes, and that 
virtually everything that has been done in the past decade on broadband should be 
undone and replaced by a system of government mandates, regulations, abrogation of 
property rights, and devaluations of existing private investment. Such a move would 
be a tragic and economically wasteful mistake. 
 
 
Other Comments Ignore This Reality 
 
We were disappointed to see that comments filed by a number of groups seem to omit 
or purposely ignore the tremendous success of the current market-based broadband 
rollout. We will not engage in a point-by-point refutation of their numerous false 
assumptions and resulting mistaken policy recommendations, but rather will observe 
that the comments by these groups reflect some common and predictable themes. 
 

1. They want to refight the unbundling debate. 
 

All problems, according to these groups, go back to their preference 
that the FCC had followed a common carrier, forced unbundling re-
gime for broadband policy. In their view, everything has gone wrong 
and virtually nothing positive has happened since the FCC’s decision 
to allow builders of new broadband networks to fully enjoy the bene-
fits and property rights associated with the ownership of a network 
infrastructure. 

 
2. If it happened under the existing regulatory regime, it didn’t really hap-
pen. 

 
Because they cannot acknowledge the dramatic rollout of broadband to 
the American people which dates almost precisely to this positive 
change in FCC policy, they cannot bring themselves to acknowledge 
the empirical facts of the broadband rollout and the demonstrable up-
take of these services by the American people as recounted through the 
Pew Survey data. 

 
3. They are reflexively anti-market and anti-corporate. 

 
Even a cursory examination reveals that the common thread in their 
advocacy has been to oppose corporations and to distrust market solu-
tions. In their view, the status quo is always a failure (regardless of 
market evidence of consumer uptake), and the solution is more gov-
ernment regulation and government manipulation of markets. 
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In particular, they want broadband networks to be either overt or de 
facto publically owned and/or publically controlled utilities. It is par-
ticularly ironic that, despite the hostility of these groups to 
monopolies, their policy recommendations hearken back to those in 
operation during the time when the nation had a single regulated voice 
provider operating under common carrier obligations. We must note 
that the present era of communications innovation began very shortly 
after that regime was broken up, and market forces began to facilitate 
the robust competition and innovation that we see all around us in the 
communications market today. 
 

 
Policy Changes Should Be Fact-Based 
 
Any new policies arising from the National Broadband Plan should be fact based, and 
not based on philosophical disagreements or unproven assertions.  
 
We think it’s been empirically demonstrated that the market-based broadband rollout 
has been a success thus far, and likely will continue to be under status quo regulatory 
treatment.  
 
We also believe that the allegations made by some do not rise to the threshold of 
demonstrable public interest harm. There is very little to suggest that the public 
interest is being harmed by any industry network management practices. And 
evidence further suggests that existing FCC practices and authority is sufficient to 
deal with industry network management practices. 
 
 
Broadband Enterprise Zones 
 
In our original comments on the National Broadband Plan, IPI suggested Broadband 
Enterprise Zones as a means of extending the reach of broadband networks to 
unserved areas. 
 
Such zones will be easy to define once broadband mapping projects currently in 
process have been completed. Once these zones have been defined, each zone could 
be put out to a competitive bidding process through which tax credits would be 
extended by the federal government to a vendor who built out a broadband network to 
the particular broadband enterprise zone. 
 
IPI’s suggestion is that, through a reverse auction process, tax credits should be 
awarded to providers who agree to provide broadband service to a particular zone for 
the lowest tax credit amount. 
 
In addition, in a broadband enterprise zone, vouchers would be issued by the federal 
government to residential addresses in the zone for the purpose of helping to pay for 
one-time installation and hook-up expenses. 
 
The goal of the broadband enterprise zone would be to ensure that broadband services 
were built out to every unserved area of the country, for the smallest possible tax 
credit amount, and that homeowners in the zone would have federal assistance in 
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getting hooked up to broadband. The goal of broadband enterprise zones would NOT 
be that the zone would be permanently dependent on federal subsidies or assistance of 
any type for ongoing operations or maintenance of the network after a period of 
perhaps three (3) years. 
 
Because the goal of broadband enterprise zones is to get broadband service into an 
unserved area as quickly as possible, service extended into the enterprise zone should 
NOT be burdened with discriminatory regulations or reporting requirements beyond 
those which apply to all existing broadband service. 
 
 
Demonstrable Public Harm in Copyright Piracy 
 
One area where there is clear and demonstrable public harm occurring in the 
broadband market is large-scale copyright piracy.  
 
In 2007, using a well-established U.S. government model and the latest copyright 
piracy figures, an IPI study found that, each year, copyright piracy from motion 
pictures, sound recordings, business and entertainment software and video games 
costs the U.S. economy $58.0 billion in total output, costs American workers 373,375 
jobs and $16.3 billion in earnings, and costs federal, state, and local governments $2.6 
billion in tax revenue.  
 
This is demonstrable public harm, and whatever perceived public benefit might 
accrue to some by free access to goods covered by copyright, that perceived benefit is 
more than outweighed by the cost to the American economy in terms of lost jobs, 
earnings, and government revenue. 
 
In these comments IPI does not call for any government mandates upon broadband 
network owners or upon their network management practices to combat copyright 
piracy. However, we do strongly suggest that any recommendations from the FCC 
regarding a National Broadband Plan allow and encourage private, market-based 
negotiations between content owners and network operators, and that the definition of 
reasonable network management practices include practices, including technological 
measures, designed to assist copyright owners in the identification and prosecution of 
those engaged in criminal activity, including copyright piracy. 
 
IPI further strongly suggests that no notion of “privacy” be extended that prohibits 
network operators from responsible network management practices designed to 
identify and prosecute criminal activity, including offenses against children and 
copyright piracy. 
 
 
Don’t Abrogate the Right to Contract 
 
In recent days some attention has been focused on exclusive contracts freely engaged 
between wireless network providers and handset manufacturers. We are concerned 
that the right to contract, including exclusive contracts that are commonplace in all 
other sectors of the economy, might somehow become frowned upon during the 
course of the broadband NOI. 
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Contracts, including exclusive contracts, are a direct extension of property rights. To 
exclude handset manufacturers from engaging in exclusive contracts denies them the 
full enjoyment of their property rights, and raises the marginal risk of innovation, 
because it removes the security that an exclusive contract can provide during the 
design and manufacturing process. 
 
The broadband industry should not suffer under discriminatory policies that deprive 
industry partners of the same rights enjoyed by other companies in other industries, 
such as the right to enter into exclusive contracts. And the broadband NOI process 
should not be used as an opportunity for rent-seekers to use the blunt instrument of 
government to assist them as they compete in the marketplace. 
 
 
Conclusion 
 
In conclusion, the Institute for Policy Innovation (IPI) continues to urge policymakers 
to have an honest and appropriate appreciation of the tremendous progress that we 
have made in rolling out broadband services to a significant portion of the American 
population—all done using private risk capital and deployed in a demand-driven, 
market-oriented manner. 
 
We urge that when government does act that it leverage and supplement this 
tremendous current and ongoing private investment in broadband infrastructure and 
avoid all policies that would devalue or put this investment at risk  Where there are 
not sufficient market forces, we have made a specific suggestion for broadband 
enterprise zones to address those areas.  
 
We again urge policymakers to not return to failed policies such as unbundling, which 
they will no doubt be urged to do by others providing input. 
 
We thank the FCC for this opportunity to provide input, and we would be happy to 
participate in further hearings and discussions related to the formulation of this 
crucial broadband policy initiative. 
 
 

Sincerely, 

   
 
Tom Giovanetti    Bartlett D. Cleland 
President     Director 
Institute for Policy Innovation (IPI)  IPI Center for Technology Freedom 
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14 January 2010 

 
Federal Communications Commission 
445 12th Street, SW 
Washington, DC 20554 
 
Dear Commissioners: 
 
This letter is in response to the FCC’s, “In the Matter of Preserving the Open Internet, 
Broadband Industry Practices, Notice of Proposed Rulemaking, GN Docket No.      
09-191, WC Docket No. 07–52; FCC 09–93 
 
In this letter the Institute for Policy Innovation (IPI)1 addresses the proposed adoption 
of so-called “open Internet” “principles” via the Commission’s Notice proposing rules 
to regulate the practices of broadband Internet service providers (ISPs), and whether  
in fact they will result in greater innovation or rather simply serve as limitations on 
network management via government regulation. 
  
 
Summary 
 
The intent of Congress to increase competition and innovation in communications 
through the Telecom Act of 1996 is being realized. Congress intended to deregulate 
and thus invigorate the communications industry through competition and market 
forces. The wisdom of this approach is obvious as the United States today has a vigor-
ously competitive communications marketplace, and consumers have access to a 
tremendous array of products and services, all of which have been paid for through 
private risk capital, at little or no cost to the taxpayers. 
 
But the Federal Communications Commission (FCC) did not see the wisdom of Con-
gress’ intention, and only after losing in federal court multiple times did the FCC yield 
and properly implement the 1996 Telecom Act. In particular, after the FCC properly 
decided that it would not regulate broadband networks, private investment in new 
broadband networks exploded, and today most U.S. households have access to high 
speed broadband networks. The pace of the broadband rollout adds hundreds of thou-
sands of homes and business to high-speed networks every year. 
 
Only after the FCC abandoned a regulatory approach to new broadband networks did 
the broadband rollout begin in earnest. It is thus troubling and puzzling today to see 
the FCC backsliding and moving in the direction of regulating the very same broad-
band networks that it freed from regulation only a short time ago. 
                                                 
1 The Institute for Policy Innovation (IPI) is a 23 year old free market-oriented public policy think tank 
with headquarters in Lewisville, Texas.  IPI is recognized by the IRS as a 501(c)(3) non-profit organiza-
tion. IPI has been involved for several years with in-depth evaluation of the communications 
marketplace.  Specifically, we have worked on policy development with regard to opening, expanding, 
and preserving markets for video, voice, and Internet access, including broadband.  
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There is no demonstrated reason for the FCC to begin applying new regulations to 
this vibrant and competitive broadband marketplace. There is no problem to solve, no 
consumer harm to address, and no market failure to correct. Nevertheless, the FCC is 
considering doing precisely that.  
 
In fact, the FCC is considering regulating “everything from bits to business plans” in 
the broadband market. In our opinion, a return to such a flawed regulatory approach 
will almost certainly discourage investment and job creation, frustrate innovation and 
result in loss of consumer benefits. 
 
Our conclusion is that the FCC is being urged to implement new regulations for ideo-
logical reasons alone. And we believe that regulations should only be implemented 
when there is clear evidence of consumer harm or market failure, not simply because 
newly empowered regulators have a different vision for what the communications 
marketplace should look like. 
 
In a market economy, it is the participants in the market who determine what a par-
ticular market looks like and what results it delivers, not government regulators 
operating under the assumption of perfect knowledge. 
 
 
Overview 
 
The economy of the United States operates under a market framework, where provid-
ers and consumers transact business largely at will within a framework of property 
rights, consumer protection, and regulation. Government implements health and safety 
regulations to protect consumers from harm, but generally speaking, government    
applies economic regulation only when there is a market failure or bad behavior on  
the part of providers of goods and services.  
 
The intention of the Telecom Act of 1996, however imperfect, was to move the     
communications market to a similar, deregulated and competitive framework. Con-
gress recognized that technological innovation made competition in communications 
possible, and took steps to make that happen. And today, after years of fits and starts, 
our communications marketplace is realizing the goals of the 1996 Act, meaning 
broadband availability is being rolled out at a breathtaking pace, on a demand-driven 
basis, by providers using private risk capital. Until 2009, the broadband rollout has 
proceeded with almost no demand on the taxpayer purse. And broadband adoption is 
proceeding at a pace far exceeding the adoption rates of previous critical infrastructure 
rollouts. 
 
As broadband rolls out, it gives consumers and businesses not only new products and 
services, but also introduces new competition in phone service, Internet access and 
video service.  
 
In a typical market today, consumers can choose to purchase video and broadband 
services from two different satellite providers, a cable provider, and often from one or 
more “phone companies” such as Verizon, AT&T and Qwest or hundreds of smaller, 
regional phone companies, as well as from national, regional and even local wireless 
providers 



 

 3

 
This competition is genuine, vigorous, facilities-based competition—not artificial 
“free-rider” competition created through government regulation. Adoption rates are 
high, and growing, across all demographic groups and even in spite of recession. The 
private investment companies have made in broadband networks in the last few years 
dwarfs the amounts that the federal government is now beginning to spend on broad-
band, and will continue to dwarf federal expenditures on an ongoing basis. So, among 
the benefits of deregulation is the enormous job-creating and network-building in-
vestment made by private companies, with no demand on the taxpayer.  
 
Compared to most other countries, the broadband market in the United States is more 
competitive, and compared to most other countries, the broadband infrastructure has 
been built by private risk capital and not with taxpayer dollars. 
 
In other words, broadband in the United States is a resounding success, and is not a 
collection of problems to be addressed, injustices to be righted, and failures to be cor-
rected. 
 
But at the very time that the benefits of deregulation are becoming apparent all around 
the country, some are urging that the clock be turned back on over a decade of pro-
gress, actually re-regulating the broadband industry, and fighting old ideological 
fights, instead of recognizing the tremendous progress that has been made in rolling 
out broadband, all of which was done with private risk capital.  
 
 
The Internet Has Always Been About Bottom-Up, Not Top-Down 
 
The Internet is a vast collection of interconnected, separate networks that have agreed 
to exchange traffic for the benefit of the users of the various networks. The majority, 
often cited as 80 percent, of these networks are private, thought the Internet also in-
cludes government and educational networks as well. 
 
Networks connect to each other and agree to exchange traffic for the mutual benefit of 
their respective users. And the history of the Internet is a history of private actors self-
organizing and their networks for mutual benefit, outside of the scope and control of 
government, and in some cases despite the attempts of governments to prevent them 
from doing so. 
 
Within the United States, the Internet for the most part is comprised of private net-
works, paid for with private risk capital and entirely without making demands on 
taxpayer funds. The rollout of these networks has thus been demand-driven, with 
feedback from market mechanisms determining the “rules of the road.” 
 
The Internet thus is not and has never been a centrally-planned, top-down, govern-
ment-directed mechanism. Rather, the Internet represents a triumph of capitalism and 
the free-market system that something as transforming and useful as the Internet could 
largely arise through private capital, the self-organization of free individuals and free 
institutions to create something greater than themselves, property rights, market forces 
and the right of contract. 
 



 

 4

The Internet should not now be subjected to restrictive regulations when current regu-
lations and law have anticipated and resolved the mere handful of concerns that have 
arisen over many years and many many actors.  
 
 
At What Cost Hampering Network Management? 
 
There seems to be agreement that service providers should be free to “reasonably” 
manage their networks. But while some agree that network operators certainly need to 
manage their networks, they decline to define what exactly “reasonable” means. 
 
These decisions are far too important for semantic disagreements. In fact, network op-
erators and service providers should be allowed to manage their networks as they see 
fit to maximize the investment that they have made in those same networks. 
 
As we have commented previously, the economics of network management make 
government regulation of networks a tricky business and most certainly an impedi-
ment to innovation. 
 
A necessary part of the efficient and effective function of any network is management 
of that network, whether it is a network for electricity, water, airline and automobile 
traffic, or traditional telephone service. In fact, there have recently been efforts to 
build more intelligence (read: capacity for management) into such networks, espe-
cially air traffic control and the electrical grid, which has been the subject of much 
campaign rhetoric and current spending policy. 
 
Today, broadband network companies manage their networks and are making enor-
mous investments in order to give consumers the performance, products and services 
they want. And consumers want HDTV that does not pixellate on the night of the    
Super Bowl. They want their VoIP communications (and especially VoIP communica-
tions between first responders and hospital emergency rooms) to be clear and crisp 
without degradation because of resource drain to massive applications operations. 
They want spam and viruses contained to the degree possible by the network itself.  
These are all examples of network management needs that are today as fundamental 
and necessary as they were unforeseen just a decade ago. 
 
As noted, broadband networks are not public infrastructure, but rather almost entirely 
a collection of private networks that have agreed to exchange traffic for the benefit of 
their customers. Seen in this light, the Internet is a demonstration of the success of 
markets in finding ways to provide useful goods and services to consumers. 
 
The question, then, is to what degree should government interfere in the functioning of 
private broadband companies? And the right answer, given the economic experience 
of the 20th Century, is that government should only interfere when and if significant 
problems are demonstrated. Otherwise, the owners of the many networks have the 
right to manage their networks in the way they think best serves their customers. But 
maybe even more to the point, broadband companies have an obligation to manage 
their networks. 
  
In almost all cases, network management today is unnoticed by consumers. However, 
a total lack of management would be immediately apparent. If network operators were 
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precluded from managing their networks, consumers would clearly be negatively    
affected. Imagine a day where, as some would have it, all “management” was aban-
doned. The result could be a complete or partial breakdown of our communications 
infrastructure. 
 
At the very least, the burden of proof should rest upon those who charge a particular 
ISP with a particular network management practice that is “unfair” or discriminatory. 
ISPs should not be considered guilty until proven innocent. Otherwise, ISPs are in the 
unreasonable position of having to guess which network management practices might 
be frowned upon by a particular regime at the FCC. 
 
 
At What Cost Addressing Phantom Harm? 
 
Virtually the entire “justification” for the FCC to add regulation, both by adding new 
“principles” and “upgrading” the principles to rules, has rested on the concern that 
service providers could discriminate in such a way as to favor their content or services 
to the detriment of potential competitors. 
 
However, in the two instances cited in the Notice where some action taken by the ser-
vice provider has been considered to be illegitimate, the current legal and regulatory 
schemes have addressed the issue and righted the “wrong.”  To argue that some new 
heavier handed regulatory scheme is necessary is simply without basis.  
 
Most recently, some are making the case for greater regulation based on whether any 
"open" provisions internationally or in domestic mergers here have caused lack of in-
vestment--seemingly arguing via assertion that if investment was not diminished then 
the additional regulations cannot be viewed as harmful. This “no harm, no foul” argu-
ment in favor of regulation turns the burden of proof for need for regulation on its 
head, assuming that everything should be regulated unless there is a clear case for not 
regulating. This utterly runs opposed to our market based economic system. 
 
If existing trends continue, which seems a likely assumption, major competitive net-
work providers will continue to invest in rolling out new services to new areas on a 
demand-driven, market-oriented approach. There will continue to be a vigorous com-
petition between cable, traditional telecom and wireless providers to provide service to 
unserved areas, and underserved areas will see the additional of new competitors. 
 
Indeed, the private sector is investing in broadband at a breathtaking pace. Private U.S. 
broadband providers invested approximately $120 billion in communications infra-
structure throughout the nation over the past two years alone.  
 
The result of all this private investment is new and more competitive broadband avail-
ability every day in cities, towns and rural areas across America. People are coming 
home from work to find sales flyers in their front doors and in their mailboxes an-
nouncing that new broadband service from Company X is now available in their area. 
Television, radio and newsprint are filled with advertisements from competitive 
broadband companies urging consumers to switch to their company, and people are 
choosing and switching from among offerings from cable, satellite, traditional tele-
com, and wireless providers. Price and service competition between broadband 
providers is today a reality in the majority of cities and towns across America. 
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As an example, just now in the Dallas market a new WiMax service from Clear is be-
ing aggressively marketed on radio, TV and newspaper advertisements. This is a new 
competitor in the marketplace, in some places a third, fourth or even fifth competitor 
for the delivery of broadband service. The only federal action necessary to facilitate 
this new competitor was to facilitate its access to the necessary spectrum. This func-
tion, ensuring property rights and facilitating markets, is the proper role of 
government, not redesigning an industry from the top-down. 
 
So why risk ruining what has been one of the brightest spots during the recession and 
presumed recovery?  Why burden success with regulation that courts failure?  If it is 
not broke, why fix it? 
 
In addition, the argument that so called “open” provisions will not hamper investment 
is not logical. It assumes that we can know how much investment there would have 
been absent merger conditions or regulatory policies.  Whether or not a company in-
vested as much as it would have absent any regulatory burden placed on them during a 
merger cannot be known.  All that can be observed is what actually happened, that is, 
how much investment they actually made.  To suppose that any particular level of in-
vestment observed is the same as the investment that would have been made absent 
the encumbrance is absurd. We simply do not have the ability to determine what levels 
of investment would have occurred absent a particular policy or set of polices.  
 
This is one reason why the best policy has been to limit regulation to demonstrable 
examples of consumer harm or market failure. Otherwise, regulators are in the “pre-
crime” business, holding parties under threat because the government feels that they 
may commit some crime in the future. 
 
 
At What Cost Government Sponsored Discrimination in Regulation?  
 
In addition to the fact that the Notice proposes solving a problem that does not exist, or 
rather, finding harm and asserting government involvement before any proof of need, 
the nature of the proposed rules simply ignores the nature of technology and innova-
tion, and as a result treating similar services differently. 
 
Convergence makes old legal and regulatory distinctions irrelevant. In the digital 
world, the distinction between how a voice service is delivered or executed has no 
meaning. Also meaningless are different regulatory regimes for cable, telephone, or 
satellite companies as they are all deliver the same product. Companies that once car-
ried one-way video now compete with companies that once carried only two-way 
voice traffic. This is convergence.  Companies that never carried voice now do, and 
some companies that didn’t exist in 1996 much less 1984 now do.  Regulations based 
on invalid distinctions will fail in their purpose and do real economic harm.  More 
damaging then are regulations which would apply to only one business model out of 
the myriad of those competing in the same space. 
 
So whether services such as voice are delivered simply as a software application, as a 
software application that is in part delivered by the traditional telecommunications 
system to transmit calls between end users, or is entirely delivered by the traditional 
facilities based system, a regulatory scheme should treat like services alike. 
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In other words, if competition among providers of networks, applications, services and 
content is truly to be “non-discriminatory,” then regulations must be applied, or pref-
erably freedom, equally. Or more simply said, network providers should not be singled 
out for discriminatory treatment while those in direct competition are provided a     
distinct advantage by government, particularly when those same applications can  
similarly exercise power to control a consumer’s experience, via call blocking,        
directing an Internet search, or in various other ways. 
 
Given that the proposed “non-discrimination” rule could grant the FCC the power to 
control everything online from bits to business plans it is urgent to note that in no way 
should these arguments be construed as a call for greater regulation or expanded regu-
lation over other industries, to the contrary it should demonstrate the folly of trying to 
continue a regime that parses competing services into different regulatory buckets 
based on the means of which a service is accessed, or the business model underlying 
the delivery of the same or similar service.  
 
 
At What Cost Transparency? 
 
Transparency is one of those ideals that is sometimes hard to oppose.  In fact, IPI has 
been part of a broad coalition for some time now supporting a great deal more trans-
parency in government, particularly in the legislative process. 
 
That said, there is a distinct difference in arguing for transparency in most government 
operations and demanding or regulating transparency in private industry where trade 
secrets, business arrangements otherwise protected by law, business practices and the 
like being disclosed would destroy the value of the enterprise. 
 
Every citizen of this country is endowed with a portion of the sovereignty and power 
of this nation, of the government.  We, the people, individually and collectively, 
choose when and how to lend this authority to those we regularly select to govern us.  
Similarly, that power does not have to stay on loan to any group, party or individual.  
And because we are the power of the government, then government actions and opera-
tions are ours solely to judge. 
 
Private enterprise is fundamentally different.  These operations are in no way open to 
the judgment of the people, or at least not all the citizens of the country.  Rather, those 
operations are subject to the review and judgment of the enterprise owners.  
 
Hence, calls for greater transparency in private industry must at least be met with con-
siderable skepticism and burdened with a high degree of need to demonstrate an 
urgent compelling need.  The necessary results of “transparency” in private actions, 
contracts, and operations can hardly be overstated. 
 
Even in the event of the demonstration of market power should the government be re-
quiring that search algorithms be made public so that people can determine if the 
search function includes any embedded bias?  Should basic technologies that provide 
differentiated service to customers via packet prioritization be revealed? Trade secrets 
laid bare? 
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These are not decisions to made lightly or based on some oversimplified desire that 
“information wants to be free.”  This decision, perhaps more than other proposed  
principles, holds the very real potential of destroying the value of enterprises, whole 
markets, and the economic engine of this country. 
 
 
At What Cost Regulatory Overreach? 
 
Broadly speaking, the current proposal stretches the FCC’s arm of regulation quite a 
bit further than it has reached before. 
 
Frankly, the current proposal goes well beyond an analysis of whether consumers are 
being harmed.  If that analysis were brought to bear the clear answer is that, in fact, 
consumers are likely better off now in terms of type of service, variety of service, 
number of service providers, availability of applications, availability of service pack-
ages, and availability of devices, than they ever have been before--all trends that show 
no sign of slowing down. 
 
There is little doubt that to some greater or lesser extent this debate has cleaved some-
thing of a split between service providers and application providers.  However, 
government should not be in the business of favoring one industry over another or 
otherwise biasing a robust competitive landscape.  Both industries have compelling 
and attractive property.  Both want to serve as many consumers as possible as a means 
of increasing the value of their wares.  The upper hand should be gained by value and 
serve to consumers, not by regulators.  The competition amongst direct competitors 
and amongst industries will deliver the best products for the best prices to the greatest 
number of consumers in the most efficient manner. 
 
The current proposal seeks to substitute regulators for the wisdom of consumers via a 
set of rules that will control service, equipment, prices and access.  This overreach is a 
sure recipe for upsetting the current success of the marketplace.  The only rationale 
can be that some believe that government can somehow divine economic efficiency 
better than the market 
 
 
At What Cost Ignoring Rights? 
 
Property rights are fundamental to functioning markets. Without property rights, in-
vestors don’t invest and innovators don’t take risks. Without property rights, contracts 
aren’t executed because they are neither dependable nor enforceable. 
 
Within the broadband marketplace, two aspects of property rights are critical. First, the 
property rights of those who have already built networks must be respected.  Policy 
changes which devalue existing infrastructure are clear violations of property rights, 
and would likely qualify as a “taking” upon judicial review. 
 
Network owners must also be free to execute contracts as an extension of their prop-
erty rights. And almost all contracts are, by their nature, exclusive in some way. It is 
entirely appropriate and not at all novel for network owners to be able to sign contracts 
for exclusive access to specific types of content. It is entirely appropriate and within a 
traditional legal understanding of property rights and contract law for Direct TV to 
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enter into an exclusive contract with the National Football League in order to offer an 
exclusive product or service to Direct TV customers. Similarly, ESPN offers a “ESPN 
360” product on a contract basis with certain network providers. These types of con-
tracts facilitate creativity and competition within the marketplace, and should not be 
discouraged by new policies or new regulations, however well-intentioned. 
 
It is also entirely within a traditional view of property rights and contract law for net-
work owners to contract agreements with hardware providers for exclusive access to 
new and compelling hardware that access their networks. AT&T’s contact for exclu-
sive access to Apple’s iPhone, for example, and Sprint’s contract to be the first 
network to offer Palm’s new Pre phone, are examples of entirely traditional and ap-
propriate uses of contract law and property rights between free parties operating 
within a market framework. The right of network owners to contract with content or 
hardware providers in order to compete in the marketplace should not be discouraged 
by new policies or regulations, however well-intentioned. 
 
The second critical aspect is protection of intellectual property. Unless intellectual 
property rights are protected, content owners will withhold, rather than make avail-
able, their content. In order for our broadband networks to meet consumer 
expectations, they need to be rich with content. The U.S. economy produces more rich 
content than any other nation, and this creative content is an important component of 
U.S. global competitiveness. Rich content made available over broadband networks 
can become an even more important component of U.S. economic growth so long as 
property owners are assured of the ability to protect their content. 
 
The fusion of the property rights of network owners and content owners is the ability 
of the content and network industries to work together on solutions that lead to content 
availability and protection over broadband networks. It is in the interest not only of 
consumers but also of network and content owners that means for protecting intellec-
tual property over networks, including digital technologies for watermarking 
authorized content and detecting unauthorized content, be permitted to develop and to 
be deployed. Most important, the existing legal regime for protecting copyright should 
not be weakened or abandoned under some confused understanding of the meaning of 
“openness” or “convergence.” Innovation and economic activity will always depend 
on and demand protection of property rights. 

 

Conclusion 

In conclusion, the Institute for Policy Innovation (IPI) urges policymakers to have an 
honest and appropriate appreciation of the tremendous progress that we have made in 
rolling out broadband services to a significant portion of the American population un-
der the current regulatory, legislative and law enforcement scheme—all done using 
private risk capital and deployed in a demand-driven, market-oriented manner. 

We urge policy makers to likewise consider the costs of tampering with a system that 
currently works and demonstrates no harm.  Costs should be considered broadly, in-
cluding real costs, opportunity costs, and the costs to freedom. 
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We thank the FCC for this opportunity to provide input, and we would be happy to 
participate in further hearings and discussions related to these issues. 

Sincerely, 

    
 
Tom Giovanetti     
President      
Institute for Policy Innovation (IPI)   

 
Bartlett D. Cleland 
Director 
IPI Center for Technology Freedom 
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